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THE    SOURCES    OF   ADMIRALTY   AND  MARITIME    JURISDICTION 
IN   THE   UNITED  STATES. 

Iver    since   the   adoption   of  the   Federal    Const  ituti  or.    in 

1789-    a   conflict   has   leen  waged    in   the    Supreme   Court    of  the   United 

States   over   the   nature   and    extent    of  the    admiralty   and   maritime 

jurisdiction  of   State   Co  union  Law   Courts   as  distinguished   from  the 

exclusive    jurisdiction   of   the   Federal  district    courts.      Indeed    it 

can   almost    be    said   that  no   provision   of  the   American  Constitution 

has  undergone   a  more   picturesque    and    striking  exposition   and 

development   than   has  Article    III,    Section   II,   Clause   I   which  provides 

that   the    judicial   power   of  the   United    States   shall   "    extend to 

all   cases   of  admiralty   and   maritime    jurisdiction".      She  whole   history 

of  the   expansion   of  American  Shipping   and  navigation   is  reflected    in 

this    long   Beriea  of  decisions   handed   down   in   an  effort    to    keep   race 

..it.,  the  growing  demands  for   an   adequate  body   or    system  of  law   to    cope 

with   the    im..ense   and   complex  number   of  cases   arising  under   this 

rrovision. 

rut    ..ere   this   Constitutional   grant    of  power   the   sole   and 
only   factor   to  be    taicen   into   consideration    in  deter.ni    ing  the    limits 
and   extent   of   admiralty   jurisdiction,  the   task  would   certainly   be  a 
far   simpler   one   than   it    is.        Immediately   after   the   adoption   of  the 

titution,   the   First  oon.-ress  enacted   the   Judiciary  Act    for   the 
pur    ose   of  providing  a  Federal   Judicial    system  in   compliance  with  the 
exress   grants   of  power   enumerated.      Sections   24    and    bo    of  the 
Judicial   ^ode   vested    in   the   Federal    Courts    exclusive    jurisdiction 
"Of  all   civil   causes   of   admir   lty    and    maritime    jurisdiction   saving 
to   suitors  j_n   all   cases   the   right    of   a   co  mon   law   remedy  where   the 
co.mon    la*    Is    competent    to   give    it"  . 
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3,  .i.us,  although  no  exi  ress  provision  to  that  effect  is 
found  in  the  constitution,  concurrent  jurisdiction  between  the  Federal 
District  Courts  and  the  State  Common  Law  courts  is  established  in 
certain  classes  of  cases.   It  is  this  provision  of  the  Judiciary  Act 
tuat  has  given  rise  to  law  suits  in  which  important  constitutional 
questions  h^ve  teen  involved.   1'his,  so  called,  saving  clause  trans- 
ferred to  American  jurisprudence  the  historical  contest  for  juris- 
diction that  was  carried  on  in  English  law  between  the  courts  of 
Admiralty  and  the  Courts  of  Common  Law. 

4.  It  would  seem  therefore  advisable  in  order  to  understand 
the  American  decisions  and  the  attitude  of  the  Supreme  Court  in  the 
cases  which  have  marked  the  boundary  line  between  the  concurrent 
jurisdiction  of  the  State  courts  and  the  exclusive  jurisdiction  of 
the  Federal  courts,  that  a  snort  account  be  given  of  the  History  of 
the  acquisition  of  jurisdiction  by  the  Common  Lav.  Courts  of  England 
in  what  v.ere  anciently  considered  admiralty  matters,   -nci  this  will 
also  serve  to  explain  the  action  of  the  first  Congress  in  enacting 
the  saving  clause,  the  constitutionality  of  which  has  never  been 
directly  questioned.   In  fact  its  validity  has  been  repeatedly 

d'  fended  by  the  most  eminent  jurists. 


THL   A1ICILNT   JURISDICTION   OP    THE   ADMIHAI. 

.'he   jurisdiction   of  the   English  Admiralty,    as   actually   exercised 
in   its   earliest    days,    and    for   centuries   afterwards ,   was  most 
extended,   various,    and   ample   embracing  all  maritime   causes   of 
action,    civil   and   criminal,    of   contract    and    of  tort,    and    all 
causes   of  action   arising  on   sea  or   I - yond    sea   in  foreign 
countries".   The   Lmulous   1   ^al .    oob  benedict   Admiralty   page   27. 
This   ancient    jurisdiction   of  the   admiralty  was  not    derived 
from   statutes   but    from  the    acts  and   records   of  prerogative    and 
from  commi  ssions   and   ordinances   of  the    kings.      3o   literal  had 
been  the   grants   of   jurisdiction  to  the  admiral   on  the   part    of 
the    early   monarchs,    and  the   admiralty   had    gained    such  strength 
that    it  was  emboldened   to  encroach  upon  other    jurisdictions   and 
to   usurp  that  which  did    not   belong   to   it. 

~r.e   first    successful   complaint    against    this   usuri  ation 
came    in  the  year  lbb^j   and    a  statute,    13  diehard    II    cap.    5, 
-ttemnted   to   limit   the    jurisdiction  of  the  admiral   to   only 
tilings  "    done   upon  tne   sea"  .      Thus   the   Common  Lav.    Courts  gained 
some    of  the   original    jurisdiction   of  the   admiralty   and    a   large 
number    of   actions   ex-contractu,   v.nere    the  contract,    alt  bough 
maritime    in  nature, was   made    and    entered    into   on   land,    passed 
over   to  the   exclusive   jurisdiction   of  the   Common  Law  Courts. 

a   second    statute,    Id  Ki chard    II    c     .    .  ,    • 
drove   the    admiralty    jurisdiction   from   its   claims   over   the   sea 
letv.e-m   ihigh   ar.d    low    .  ater   mafb,    when   the   tide  was    out,    and 


from   its   claims   in  the   tideless   rivers,    streams   and   ponds. 

From  this  time    on  prohibitions   of   jurisdiction  were   re- 
peatedly   sent   from  i.ostminster  to  the  admiralty   oourt    and   these 
furnished    the    immediate    causes   for  the   long   and    bitter    strife 
between  the   Common   Lav;   courts   and    vhe  admiralty,   v.  i.ich  lasted 
through  the    16th  and    17th  Centuries,   and  which  v.as    so   characterized 
by   jealously   and    passion.      It    is  true  that    a  temporary   truce 
was    obtained    in  1575  by    an   agreement   made    on  the    subject    of 
prohibitions    in  which  the   Common  Law   Judges   made    several  con- 
cessions  to   the   requests   of  the   admiralty.      The   tone    of  this 
agreement   however,   was    such  that    it   would   lead   to  the    supposition 
that   the   Common  Lav,    Courts  were   asserting   a  legislative   or   pre- 
rogative power   in  the  matter   of  jurisdiction. 

Under   the   dominance   of  Lord   Coke   the   Common  Law  Courts 
denied   the  validity   of  the    agreement    of  1575    and   they    imperiously 
took   over   more   and   more   of  the    jurisdiction   of  the   admiralty   in 
maritime   matters.      This   led   to   a   formal    complaint    of  the 
admiralty    in   1611    in  which   a  long   list    of  grievances  was  set 
forth.        An  examination  of  the   chief  of  these   grievances   presented 
by  the  Admiralty  will    reveal   the   extent   to  which   it    was   claimed 
that    the    ori,  lnal    jurisdiction   had    been    encroached    uion  by    the 
Courts   of   ..estminster . 

-i.e    first    of   tnese   was   to    the    effect    1 
30  rts   had    assumeri    jurisdiction  over   maritime    contracts   by   the 
use    of   a   legal   fiction   tuat    all   these    contracts   v.ere   written   or 


made   on   land    and   hence   beyond   the   admiralty's   cognisance. 

The   bullish  Courts   had    even   extended    this    fiction  to   foreign 
co  .tracts   and   h:  d   continually   denied   to  the   admiralty   the  causes 
arising  under    them. 

In  the   natter    of  practice   and    procedure,   the  right   to   take 
recognizances   and    stipulations  was   forbidden   on  the   ground    that 
the   admiralty  was  not   a  Court    of  hecord    and    hence  without   the 
necessary   rower   to   t>-;ke   them. 

The  admiralty   had   been   deprived   of    jurisdiction  over   charter 
parties,    a   strictly   maritime   contract. 

" Nor:   obstante    statuo" 

The    jurisdiction  over    inland   waters,    although  tidal,    had 
been  denied    on  the  ground   that   they  w  re   really   causes  which 
arose   within   the   "   body  of  the   country"    and    triable   onl;/    in 

CO  i  i:.on   Lav,    Courts. 


However   nothing  was  clone   to   remedy   these   grievances   until 
16o2  when  Charles   I    and   his    Council   bj    a  formal   agreement    granted 
co    current    .jurisdiction  to  tne   Admiralty   Courts    (1)    in  cases   of 
contracts  m^de   on   or   beyond    the   seas;    (2)    in   suits   for  freight, 
mariners  wages,    breach  of  charter    parties   for   foreign  voyages,* 
(3)    in  suits   for  Luilding,    rei  airs,    salvage,    or  provision   of   snips 
necessaries,   provided    that   the   action  when  brought    in  Admiralty 
only  be   one    in  rem.  , 

This   agreement   also   gave    Jurisdiction  to   the  A<  to    inquir* 

into   and   remove   hinderi-nces   and    Obstructions   in  navigable   rivers,    and 
to   entertain   suits   or   contracts   and    torts   arising   thereon  below   the 
first   bridges.      The    power  to   issue   the  writ    of  habeas   corpus   for 
parties   in   the    above   mentioned    suits  was  granted   to   the    admiralty. 


Luring   the    i  eriod   of  the   .Protectorate   the  Admiralty   enjoyed 
the   benefits   of  ^ven\an/more   enlarged    Jurisdiction   as   a  consequence 
of  the   ordinance   of  164b,   but   after  the  Restoration  a  general 
reversal   took  pl?>ce   and    even  the  Agr      ment    of  16.. 6  went   non   observed 


.   How- ver   in   suits   on   charter   parties  where   the  penalty  was 
nded  ,    or  wher<    tb      questioi     was   as   to   the   existence   of  t] 
charter   party,    or  whether   a  release 
-tion   of  the    Common  law   Courts   remained    exclusive. 
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And    so   it  was,    according    to  Benedict,    p.    bb(&£.  3  Mack  Join.]    6.«" 
46  U.S.    441-   4a£-oj    that    at  the  time    of  the    American  devolution,    a 
very   narrow   platform   of  Admiralty    jurisdiction   only  remained. 
The   Court  was    confined    to   the   following  very   inconsiderable   class 
of  cases. 

To   e  force    judgments  of  foreign  courts  of  admiralty,   where   the 
pe.  son   or   the   goods  were  within  the   reach  of  the    court; 

Mariner   wages,   where   the    contract  was  not   under    seal,    and    was 
made    in   the   usual   form;  Bottomry,    in   certain  cases   anc<    under   many 

restrictions;  Salvage;   where   the   property  was   not    cast    on  shore; 

Cases   betv.een   rart   owners   disputing   about   the   employment    of  the 
ship. 

Collisions    and    injuries  to   property   or  persons   on  the   high   seas; 
Droits   of  the   admiralty. 


The    system  of  admiralty   law    as   acminstered    in  the   Colonies    in 
America  was   substantially   the   same   as  that    of  England   and    courts   of 
admiralty   jurisdiction*   were   established    in   the   several   colonies, 
The   framers   of  the   Constitution  were   then  well   aware   of  the   ancient 
controversy   letween  the   Oommon  law   Courts   and   the   Courts   of 
Admiralty   over  the   extent   of  the    jurisdiction   of  the   latter. 


•  .    /ice    &d    iralty    Courts   created    by   commissions   from  the   British 
.o«rt   of  Admiralty. 
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It  was  undoubtedly  difficult  for  them  to  conceive  of  an 
exclusive  admiralty  jurisdiction  without  a  concurrent  jurisdiction 
in  the  Common  Law  Courts  which  were  to  continue  in  America  under  the 
new  government.  These  same  Courts  under  the  British  rule,  had  long 
had  the  undoubted  right  to  try  maritime  cases  such  as  arose  In  suits 
for  mariner's  wages,  on  policies  of  marine  insurance,  and  in  other 
actions  ex  contractu,  and  in  actions  of  tort  arising  upon  the  sea. 

And  so  it  is  that,  "the  grant  of  judicial  power  in  cases  of 
admiralty  and  maritime  jurisdiction  never  has  been  construed  as  ex- 
cluding the  jurisdiction  of  the  courts  of  common  law  over  civil 
causes  that,  before  the  Constitution  were  subject  to  the  concurrent 
jurisdiction  of  the  Courts  of  Admiralty  and  the  Common  Law  Courts, 
The  fir3t  Congress  did  not  so  construe  it,  as  the  saving  clause  in 
the  Judiciary  Act  conclusively  shows." 

The  effect  of  the  enactment  of  this  saving  clause  is  to  per- 
mit suitors,  at  the  present  time,  by  choice  to  try  their  cases  in 
the  Common  Law  Courts  of  the  State  instead  of  one  of  the  Federal 
District  Courts,  provided  that  (according  to  the  Statute  prior  to 
the  Amendment  of  October  6,  1917)  the  Common  Law  offers  a  remedy 
which  it  is  competent  to  giva.  The  interpretation  of  the  meaning  of 
which  has  led  to  the  necessity  of  a  number  of  opinions  by  the  Sup- 
reme Court  of  the  United  States. 

But  before  examining  this  concurrent  jurisdiction  of  the 
State  Common  Lav/  Courts,  the  author  believes  that  a  brief  review 


(1)  Quoted  from  Mr. Justice  Pitney' s  dissenting  opinion  in  the 
Jensen  Case. 
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of  the  history  of  the  growth  and  expansion  of  the  Admiralty 
jurisdiction  of  the  United  States  Courts  since  1789  will  in  itself 
serve  to  clarify  some  of  the  jurisdictional  difficulties  which 
arise  in  the  subsequent  discussion. 

EXPANSION  OF  FEEERAL  ADMIRALTY  JURISDICTION  SINCE  1789.' 

There  are  two  broad  classes  of  cases  falling  within  the 
federal  admiralty  jurisdiction  ;  first,  those  depending  on  locality 
i.e.  arising  upon  the  high  seas  and  other  navigable  water,  -  and 
secondly,  as  depending  upon  subject  matter. 

At  the  time  of  the  adoption  of  the  Federal  Constitution 
it  had  become  the  settled  law  of  England,  that  the  only  waters 
over  which  the  admiralty  had  jurisdiction  were  those  where  the  tide 
ebbed  and  flowed  and  which  being  such  tidal  waters,  were  outside 
the  body  of  any  country,  that  is  to  say,  were  waters  which  were  not 
within  the  territorl;^!  bounds  of  any  country. 

It  is  a  geographical  fact  that  in  England,  those  rivers 
in  which  the  tide  ebbs  and  flows  are  navigable  and  no  other  rivers  are 
Until  the  great  inland  navigable  waters  in  the  United  States  were 
opened  up  to  commerce  the  courts  in  this  country  had  no  reason  to 
inquire  whether  the  English  rule  rested  upon  any  reasonable  basis. 
In  1825  and  during  the  next  twenty  years,  the  Supreme  Court  and  the 
District  Courts,  in  repeated  decisions,  declined  to  extend  the 
admiralty  jurisdiction  to  non-tidal  waters. 

But  finally  in  1853  the  Supreme  Court  in  the  Genesse  Chief  ' 


( 1)  The  material  for  this  section  Is  largely  drawn  from  the  notes  of 
lectures  by  Judge  John  C.  Rose  given  in  the  University  of  Maryland 
Law  School,  Baltimore  ,Md. 

(2)  12  Howard  443. 
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reached  the  conclusion  that  the  English  rule  which  made  a  distin- 
ction between  tide  waters  and  waters  which  were  not  tide  waters 
meant  the  same  thing  as  a  distinction  between  navigable  and  non- 
navigable  waters  and  that  the  latter  was  the  true  rule  and  that 
to  adhere  to  the  English  tidal  rule  was  to  mistake  shadow  for  sub- 
stance. 

Thus,  jurisdiction  in  this  country  was  made  dependent 
upon  the  navigable  character  of  the  water,  and  the  settled  law  now 
is,  that  the  admiralty  jurisdiction  extends  over  all  waters  which 
are,  in  fact,  navigable  for  any  purpose  of  commerce,  and  over  which 
it  is  possible  to  make  some  part  of  a  journey  which  from  them  may 
be  continued  by  water  to  other  states  on  the  high  seas.  '  '    This 
throws  open  to  federal  jurisdiction  not  only  the  inland  rivers  and 
lakes  but  the  canals  as  well,  whether  those  waters  are  entirely 
within  the  bounds  of  a  particular  state  or  not. 

However  it  is  by  no  means  essential  that  the  particular 
transaction  over  which  the  admiralty  jurisdiction  is  exercised 
shall  have  anything  to  do  with  commerce  of  any  kind.  If  the  waters 
may  be   be  used  for  commerce  the  jurisdiction  attaches  to  all  the 
transactions  which  concern  their  navigation,  for  whatever  purposes 
the  navigation  may.  in  fact,  be  carried  on. 

Furthermore,  the  legislative  power  of  Congress  was  thus 
greatly  extended.  It  is  undoubtedly  true  that  in  the  early  history 
of  the  United  States  both  Congress  and  the  Courts  based  the  federal 
authority  to  legislate  with  reference  to  natters  of  maritime  interest 
upon  the  commerce  clause  of  the  Consti tutiob.  In  none  of  the  early 
cases  raising  the  question  of  the  power  of  Congress  is  the  Krant  of 


(1)  The  Daniel  Ball  10  Wall.  557 
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judicial  power  In  Article  III  Section  II  Invoked,  as  recognizing 
an  implied  legislative  power. 

But  in  later  cases  Congress  is  explicitly  recognized  to 
have  a  legislative  power  flowing  directly  from  the  grant  to  the 
federal  courts  of  admiralty  and  maritime  jurisdiction.   Quoting 
from  Ex  parte  Garnett  '-^-"It  is  unnecessary  to  invoke  the  pwwer 
given  to  Congress  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  in  order  to  find  authority  to  pass  the 
law  in  question.  The  Act  of  Congress  which  limits  the  liability 
of  ship  owners  was  passed  in  amendment  of  the  maritime  law  of  the 
country  and  the  power  to  make  such  amendment  is  co-extensive  with 
that  law.  It  is  not  confined  to  the  boundaries  or  class  of  subjects 
which  limit  and  characterize  the  power  to  regulate  commerce;  but  , 
in  maritime  matters,  it  extends  to  all  matters  and  places  to  which 
the  maritime  law  extends."  '  ' 

We  come  now  to  consider  the  jurisdiction  as  dependent 
upon  subject  matter.  Speaking  generally,  any  tort  committed  on 
navigable  waters  of  the  United  States  may  give  rise  to  a  case  within 
the  Admiralty  jurisdiction,  if  it  be  limited  to  torts  having  some 
relation  to  a  vessel  or  Its  owners.  The  test  of  jurisdiction  is  now 
asserted  to  be  the  locality  of  the  person  or  thing  injured  and  not 
the  locality  of  the  origin  of  the  injury. ^3) 

And  the  Admiralty  in  this  country  has  jurisdiction  over 
matters  of  contract,  which  the  courts  hold  to  be  maritime  in  their 


(1)  141  U.S.I 

(2)  cf.  also  Providence  &  N.Y.S.S.Co.  Vs. Hill  Mfg. Co.  109  U.S.  578. 
Willoughby  on  the  Constitution,  Vol.11  ;  page  1118. 

(3)  The  Black  Heath  195  U.S.  361  and  the  Poughkeepsie  162  led  494. 
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nature.  The  place  of  the  execution  of  the  contract  or  of  the  per- 
formance is  immaterial.   The  primary  rule  is  that  in  order  that  a 
contract  shall  be  maritime,  it  shall;,  as  to  its  subject  matter  have 
some  relation  to,  or  connection  with  a  ship.  It  might  have  such  rela- 
tion and  not  be  maritime,  but  it  is  not  maritime  unless  it  has. 

One  leading  exception  must  be  noted  ;  that  the  American 
Courts  follow  the  old  English  rule,  that  a  contract  for  work  and 
materials  in  building  a  ship  is  not  one  within  the  admiralty  juris- 
diction, whereas  on  the  other  hand  a  contract  for  repairs  or  alter- 
ation is.   A  "ship"  within  the  admiralty  meaning  ,is  anything  which 
is  intended  to  be  used  for  navigation  or  which,  whether  so  intended 
or  not,  is  capable  of  being  navigated,  and  is  at  the  time  of  the 
happening  of  the  events,  out  of  which  the  controversy  arose,  actually 
being  navigated.   If  it  Is  not  intended  for  navigation  and  is  at  the 
time  of  the  happening  of  events  out  of  which  the  controversy  arose, 
not  actually  being  navigated,  it  is  not  a  ship  within  the  admiralty 
meaning  of  the  word. 

Nevertheless,  a  ship  does  not  cease  to  be  subject  to  ad- 
miralty jurisdiction  while  lying  at  a  wharf  or  in  a  dr--dock  or 
while  resting  on  the  bottom  during  low  tide.  A  boat  in  an  unfinished 
condition  or  one  wholly  unfit)  for  navigation  is  not  a  ship  within  the 
meaning. 

This  brief  survey  of  the  field  of  admiralty  jurisdiction 
will  now  serve  as  an  introduction  to  the  question  of  the  concurrent 
jurisdiction  of  the  State  Courts  which  Is  saved  to  them  In  all  cases 
where  the  common  law  is  competent  to  give  a  common  law  remedy. 

One  of  the  particularly  interesting  points  which  has 
arisen  Is  as  th  what  was  meant  by  the  phrase  "com:r,on-law"  as  used  in 
the  above  mentioned  clause, and  still  further,  as  to  how  far  State 


13. 

legislation  can  c  lange  this  "  common  lav."  so  as  to  create  new 
rights  and  remedies  enforceable  within  the  meaning  of  the  s 
clause. 
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THE   SOUTHERN   PACIFIC   CO.    Vs.    MARIE  .JENSEN      244  U.S. 205 
ANALYSIS      OF   THE   OPINION. 

The  most    important    case  within  the   la -t   decade   involving 

the    extent    of  the   concurrent    jurisdiction   of  the    .State    common  lav. 

Courts   and    particularly  raising  the   question   as   to  whether    1 

Constitution   and   laws   of  the  United    States  prevent    a  .-state    Court 

of   common  Law    from  a   plying  the    State    Statutes    in   an   action   in 

personam  arising  upon  navigable  water  within  the    State,    there   being 

no   act   of  Congress   applicable   to   the   controversy,    is  the   case   of 

The    .Southern  racific   Co.   Vs.   Larie   Jensen  decided    May  21,1917, 


On  August   15,    1914   Christen  Jensen,    a   stevedore  was   accidentally 
killed  while   operating   a   small   electric   freight   truck   in  the   process 
of   unloading   the   cargo    of  the    steamship   LI   Oriente,    owned    and 
o  er    ted   by   the    Southern  Pacific   Company.      *.t  the   time   of  the   accident 
the    ship  was   moored   to   a  pier    in  the   North  Liver,    ri •  v.    iork,    lying      in 
navigable  waters   of  the   United    states. 

An    iwar      was  made   to  Marie   Jensen,   the   widow,    under   the   ..or^aans 
Compensation      Lav.    of  Hew    lork  State    against   the   Southern  Pacific 
Co.      She   validity   of  this   award   was   contested   by   the   Company    in   a 
suit    brought    in   a   State   Court    of  Hew    York    State,    the    appeal 
which  was   fina "  ly  taken   to   the    Supremo    court    of  the   '.'niter1     Jtates. 
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The  Supreme  J  urt  Ly  an  opinion  of  five  to  four  reversed  the 
award  made  by  the  New  iork  Court  and  h  Id  t  at  the  New  York  IVork- 
-mans  Compensation  Act,  so  far  as  it  applied  to  employees  whose 
work  was  maritime  in  nature, was  unconstitutional. 
Mr.  Justice  McReynolda  delivered  the  opinion  of  the  Court,  Mr. 
Justice  Holmes  aid  Mr.  Justice  Pitney  each  wrote   dissenting 
opinions which  were  concurred  in  by  Mr.  Justices  Brandeis  and  Clarke. 

maj^ity 

This   orinion   in   the   Jensen    case   constituted    in   the   minds   of 
A 

many   indeed    a  most    striking   departure   from  the  general  principles 
of  admiralty   and   maritime    Jurisprudence   heretofore      developed 
udder  the  American   system,      iind   upon  the   other    hand,    among  those 
supporters   of  the  majority   opinion  of  the   Court.it   was    usually   con- 
-ceded   that   this    opinion,    granting   its   correctness,  was    a   step 
co.  siderably   in  advance   of   any  that    the    oUireme  Court    hud    lefore 
taken   in   similar   cases.      She   far   reaching   results   of  this    opinion 
v.  ere    im  ediately   recognized    and   Congress   at   the    earliest    oportunity 
passed   an  *.ct    intended   to   overrule    and   nullify    its  effect* 

How    far,    thia  Act   was    successful    in   accomplish- 
ing  its   pur- ose    is   left    for    a   later   treatment". 

Suffice    it   to   say   that   the   principles   and      rocidents,    that 
enunciated    by   the   Court    in  the   Jensen   cane    still   bear   the 
weight    of   auti.writy   in  a  consideration   of  the   nroper   law   governing 


*   irage  44, 
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the   constitutionality   of   State    legislation   affecting  mar.' 

•jrs,    although  the    31  ate   Workraens   Compensation  Laws   are   now 
excepted    from  the   category   of  unconstitutional   legislation  by 
virtue   of  the  net    of   Congress  of  October    6th,    lvl7  provided   the 
«.ct    in  question   is  held   constitutional. 

A   determination,    then,    of  tne   legal   factors  which  will,    in 
the   future,    determine   the   constitutionality   of   state    legislation   in 
similar   matters,    such  as   State   Old  age  rension  nets   and   Unemploy 
-cts  when  extended   to  maritime    employees,    ca~   only   be    obtained   by   a 
careful   analysis   of  the   majority   opinion   as  written  by  Mr.    Justice 
ynolds. 

analysis   of  the  Opinion, 

The   first    general   principle    laid   down   in  the   decision    is   that 
30  .   ress  has   paramount    power,    under   the   eonst itutional   grant,  to    fix 
and   determine   the   maritime   law  which   shi  11   rrevail   throughout   the 
country,    and    second,    that    in  the    absence    of  a  controlling  Fee 
statute,    the   general   maritime   law,    as   accepted   by   the   Federal 
Courts   is   applied. 

How- ver,    tne    Court    is   next    forced    to   admit    that      I     I       legislation 
to    s  ome    e  xt  e   t   may    change;      modify   or   affect    the   general   mar:' 
law   for    it    had    formerly    held    that    a   state    law   of  Pennsylvania 

lating  pilotage   fees  was    enforc  n   the   absence  I  - 

-flicting   statute.      ^.i.is  was   on  the   ground   that   ti.e   mere   ^T.-int    of 


]  7. 

ower  to  regulate   commerce   did    not   forbid    the    States   from 

pa -sing   laws   to    regulate   pilotage  v.hen   oon/ress   had    not    itself 

11) 
acted  . 


second    admission   is,    that    in   certain  cases,    a  state 

may  even  give   a   substantial   right    of  such  a  character   that    it   will 

he   enforced    in  the   Federal  admiralty  Coi;rt,    as  for    instance    a  ri 

(2) 
■rising   under   the   pilotage   law    of  "ew   York   .State    . 

-    e   next    instance  F:iven  of  a   state    law  which   changed   the 

■ 
general   maritime   law  was    in  the  well   known  Lottawanna  case. 

It  was  there   decided   tr.at  the    general   maritime   law  did    not   give 

a  lien   on   a  ship  for   su  plies   furnished    in  her   home  port   but   that 

a  law   of  the    Slate    of  Louisiana  gi-ing   a  lien   in   such  a  case,   would 

be   enforced    in  the  Federal  Court    provided   that    all  requirements   of 

the   state   law    had   been  complied   with   in   recording  the   lien. 

Ihis   do. trine  was   again  restated   and   adhered   to    in  lb92  by  Mr. 

(4) 
Justice   uray    in  the   J.E.    humbell   case. 

another    and    far   reaching  change    in  the   general    maritime   law 

was  permitted    when   a  .Delaware   law    Providing   a  right    of 
recovery   for   death  arising  from  tort  was   enforced    in  a  Federal 
admiralty  oourt   even  v.hen  the   death  had    occured   as  a  result   of   a 


(1)  Cooley   Vs.   "board    of   ..ard.ns   12    Howard  899    ilool) 

(2)  },?  parte  MoHeil  1.:  ..all.  836  ild'/i) 
(£>)  Tne  Lottav.anna  21  -all.  uvo  (lo74) 
(4)  14b   U.S.    1. 
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result    of   a   collison   on   the    higr.   seas,   where  both  ships  belonged 

to   corporations  of  the   State   of  Delaware.      The   Court,    through   Mr. 

istlce  Holmes   explicitly   stated    that  Delaware    had    the    power  to 

enact    the    lav.    and    extend    it   to    its   ships   on  the  high   seas,    since 

(1) 
Congress   had    not    acted.  ^nd    in   a   subsequent    case,    the   jrench 

law,    giving   a  right   of   action   for   wrongful   death,   was  enforce"?    in 

United   states  Admiralty  Court   against   a  french  transatlantic 

navigation   company,    even  though  the  general   maritime    law    as   i 

(2) 
by   our   courts   gave   no   such  right. 

Just    so  far,    says  Mr.   Justice  I.Icheynolds,    have  the    several 
States  been  permitted    to   enact    laws   altering  the  general   maritime 
law.      i'hen  follows  a  line   of  cases   in  which  the    -)urerae   Court   has 
on  the    other   nand    declared   certain  State    laws   Unconstitutional    in 
that  they   contravened    an   applicable  Act    of  Congre»SSMr  affect  i 
general   maritime    law  beyond    certain   limits. 

Thus,    there    is   established    an   indefinite   line    of  demarcation 
between   these   two   classes   of   cases,    beyond   which  a   St  at  not   go 

in   enacting  maritime   legislation   or   legislation  bearing    i 
maritime   matters.      This    second    forbidden   class   is   illustrated   by 
a  case    in  whicn   a   state    statute    of   California   created   th< 
an    action    in   r em  against    the   vessel   fur   breach   of   a   mar i ' 
contract.      Ine   attempt   to   establish  this   right    in   one   of  the 

m   Lav.    ^ourts  was    made    but    t  me   Court    held    that  the    law 


(1,    Lhe  Hamilton     207  U 

(2)    la  bourgogne      21        ...      97. 
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was  unenforceable    in  the    State   Court    in  that    it   attempted    to   invest 

that    court   with   a  process   strictly   and    exclusively   of   an   admiralty 

mture.      'ihe    common   ^aw   uourt   had   no    jurisdiction   under  the    saving 

clause   as   "it    is   not    a  remedy    in  the   Common  Law   ^ourts  which    is 

saved,    but    a  Com  .on   law   remedy.      A   proceeding   in  rem,    as   used    in 

the   admiralty   courts,    is   not    a  remedy   affored  by   the    common  law; 

it    is    a    -roceeding  under   the   civil   law.      When  used    in   the    common 

(1) 
las     courts,    it    is    given  by   statute". 

Lhe   next    case   cited    in   support   of  this   rulewas   The   American 
(2) 
3.]  .Co.   Vs.    Chase        decided    in   187E.      This    citation   must    have    been 

i.ade  by  McReynolds   solely   for   the   following  statement    from  Jutice 

Cliffords   opinion,    since   the   real    import    of  the    cr.se   seems  to   have 

(3) 
been  entirely   overlooked.  On   page   ^oC    is   the   dictum  that, 

"Jurisdiction   to    enforce   maritime    liens  by  proceedings   in  rem   is 

exclusive    in   the   admiralty  courts.      itate    courts   are   incompetent 

to   afford    a  remedy    in   such   a   c-^se    as   they  do   not   nossess  the    power 

to    issue   the   a  propriate    process  to   enforce   the   lion." 

..r.otner    tyjre    of   state    statutes      which    come   within  the   for- 
bidden  second    class  of   regulations,   that    is,    those   that    are   de- 
to   go   beyond   tne   line   of  demarcation   of   the    concurrent    jurisdiction 
of  the    .itate    -ourts   can   be    seen   in  the   case  where    a   Washington   .it  ate 
lav,    creating   a  lien  on   foreign  vessels    for  work  done   or   materials 


(1)    The  J.'.oses    .aylor        4   ..all.   411 
12)    16   ..all   522. 

ee    infra  page  32 
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(1) 
furnished   was  not    er. forced    in  a  Federal  admiralty  Court. 

(    i'or    a  discussion   of   the   opinion    in   ti.is    case    see    in^ra    -apes   37, 38) 

(2) 

1'hen  also  In  a  subsequent  case  ,  the  local  law  of  Hew  iork  as 

established  in  certain  New  Xork  State  decisions,  was  held  to  abrogate 
the  general  maritime  law  in  the  field  of  maritime  tort  law,  and  hence 
the  State  decisions  could  not  be  applied  in  an  adr, .  iralty  cv.se  brought 
in  the  Federal   Court  in  which  it  was  attempted  to  set  up  the  defenses 
r  cognized  by  the  New  iork  local  law  in  that  particular  class  of 
maritim-  torts. 

After  thus  outlining  the  general  scope  of  these  two  main  classes, 
the  constitutional  and  the  unconstitutional  state  laws  ar.d  the  at1 
to  draw  a  line  between  them  by  the  statement  that  "no  such  legislation 
is  valid  if  it  contravenes  the  essential  purpose  expressed  by  an  act 
of  Congress,  or  works  materiel  prejudice  to  the  characteristic 
features  of  the  general  maritime  low,  or  interferes  with  1  he  proper 
harmony  and  uniformity  of  that  law  in  its  international  and  inter- 
-state  relations"  the  majority  opinion  in  the  Jensen  case  impliedly 
states  as  its  chief  proposition  that  the  Hew  iork  ..oricmans  Comr-nsa- 
-tion  Aot   falls  within  this  second  class  and  is  therefore   uncon- 
stitutional so  far  as  it  applies  to  workmen  engaged  in  maritime 
occupations. 


(I   The  hoanoake   ]     .  .  loo. 

(2)  „oricman  Vs.  He  v.  xork  17  9  D.S.  ob2 
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The   inference   is   that    ri/orkmans   compensation   is    a  matter   requi: 
uniform  federal   legislation,   when   it    applies   to   maritime   pursuits, 
anc    that    the    State    of     Nev.    'iork  had    ^on-     too   far    in   applying   its 
ov.n   compensation  law  where    only   a  federal    law,    if   it    existed    could 
be   applied  . 

Having  thus,   without   any   definitely    expressed   reasoning, 
relegated    the   matter   of  workmens   compensation  to   the  class    of   laws 
requiring  national   legislation  and   therefore  prohibited   to   the    states 
a  couparison   is   made   to    cases   arising   in  matters   of   interstate 
commerce,    in   which   state   legislation   has  teen    held    unconstitutional 
on  similar   grounds    .      She    opinion  assumes   that    the    same   principles 
applied    in  these    cases  will    be   a  plicalle   to   the   concurrent    jurisdic- 
tion  over   admiralty   and   maritime   matters. 

Hence,    in   su.p  rt   of  the   unconst iutionality   of  the   Uev.    Xork 

..orkmans   Compensation  *.ct ,    a   convenient    auotation   from  one   of  the 

(1) 
interstate   commerce   cases        is   selected:-   "where  the   subject    is 

national    in   its   character,    and    admits   and    requires   uniformity   of 

regulation,    affecting   alike    all   the   -itates Con,  ress   can   alone 

act    upon   it •»   The    absence   of  any   law    of  uonrrees   on  the    a 


(1)    Bov,r:;an   Vs.    Chicago   8       .    .    ..  .    Co.    lEb   V.i.    <.uo. 
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equivalent   to   its  declaration   that    commerce    in   that   m  t1  ie 

free."      A   citation  of   references   to   two   other    interstate   commerce 

(1) 
cases   completes   tnis,    the    second   main   argument    in  the   case;    that    is 

the   analogy   to   the   limitations   imposed    on  the    states  v.  here  matters 

(2) 
of   interstate   commerce   are    involved. 

The   third   main   ar^rant    of  the    ^nsen   opinion  might   he    entitled 

the  Practical  Argument,    and    is    to   this    effect.      If  one    .it ate    can 

entct    such   a  law   as  New  York  has,    other   states   can   likewise   subject 

foreign   snips   to    local   laws.*    The   consequence  would    be,    destruction 

of  the  very   uniformity    in  respect      to  maritime  matters  which   the 

Constitution  was  designed    to    establish.      And    it    is    implied    that   the 

condemnation  of  the   law   of  the    State   of   ..ashing ton   in  the  Roanoke 

ease,    (    a   law   which   created    a  materialman's   lien   on   a   foreign  ve. 

was   given  by  the   Court    on  this   same   argument;    lack:  of  necessary 

1  ^ ) 
uniformity  . 

The  fourth  point  of  the  decisio  was  that  the  Jensen  case  did 
not  come  within  the  saving  clause  because  the  remedy  which  ti.e  "ev. 
ioric  Compensation   Statute   gave  was   not    one    kr.ov.  n  to   the   common   li     • 


(1)  Vance   Vs.    Vandercook  Co.    15c   U.S.    438   and   Distilling   Co.   Vs. 
..e stern  Maryland    R.E.Co.   242   U.S.    311. 

(2)  *'or   discussion  of  this   analogous  reasoning   see    Infri  34. 
*       liote  the  Hew   fork  iiVorkmans  Compensation  ~ct    . 

the    ship    itself  to    local    law. 

(3)  "of.  infra  pages   37,38. 
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This  would  mean  apparently  that  a  .itate  court,  in  8  case  brou 

within  its  concurrent  jurisdiction  can  not  apply  statutory  law,  but 
only  the  common  law  presumably  as  it  existed  at  some  nrevious  ti  :e, 
in  other  words  state  statutes  cannot  be  considered  a  part  of  the 
common  law  or  capable  of  changing  the  common  law. 

To  establish  this  contention,  the  opinion  cite3  the  case  of 

11) 
the  nine  Vs.  '.Trevor  in  which  a  collision  occurred  on  the 

Mississippi  xUver  and  the  boat  Mine  was  damaged.   An  Iowa  statute 

gave  a  lien  against  the  boat  at  fault,  authorizing  a  sal  without 

any  process  against  the  wrongdoer.   The  case  was  brought  in  a  .itate 

Court  of  Iowa  to  e.-.f  ^rce  this  lien  in  rem.    But  it  was  held  to  be 

unenforceable  in  the  common  lav/  court  as  being  purely  an  admiralty 

proceeding.   However  it  was  admitted  that  if  an  action  in  personam 

wa  •  given  by  the  State  law  to  the  same  effect  as  the  Iowa  statute, 

it  could  be  enforced  in  the  itate  court  (page  571).   Probably  the 

following  statement  made  by  .'.r.    Justice  Miller  in  the  Eine^  case 

was  the  one  relied  upon  by  Mr.  Justice  Mc-.eynolds.  "  It  could  not 

have  been  the  intention  of  Congress  by  the  exception  in  that 

ection  (ninth  of  Judiciary  Act)  to  give  the  suitor  all  such  re.iedie 

as  mia-ht  afterwards  be  enacted  by  State  statutes." 

12) 

The  Belfast  case   is  given  as  a  second  author i  I  .     ^re  an 


(1)4  '..all.   555 
(2)  7  ..all.   624. 
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Alabama  Statute  gave  a  lien  to  be  enforced  by  an  action  in  rem 
"praying  process  in  admiralty"  for  the  enforcement  of  contracts  of 
affreightment  in  the  State  Courts.   And  again  the  court  held  such  a 
proces.3  to  be  excl  isively  within  the  jurisdiction  of  the  Federal 
Courts,  saying  that,  "State  legislatures  have  no  authority  to  create 
a  maritime  lien,  nor  can  they  confer  any  jurisdiction  upon  a  8tate 
Court  to  enforce  such  a  lien  by  a  suit  or  proceeding  ir.  rem  as 
practiced  in  the  admiralty  courts.   Observe  the  language  of  the 
saving  clause  under  consideration.   It  is  to  suitors,  not  to  the 
State  Sourts,  nor  to  the  Circuit  Courts  of  the  United  States'.' 

The  case  of  the  American  S.B.  Co.  Vs.  Chase  is  again  cited 

orobably  for  the  dictum  quoted  above  (page    )  while  the  real  importance 

(1) 
of  the  case  is  overlooked  . 

The  fourth  case  in  support  of  the  contention  that  no  such 

remedy  exists  at  common  law  as  is  given  by  the  VJorkmans  Compensation 

(2) 
^ct,  is  that  of  the  ulide  where  an  action  was  brought  in  a 

..Jassachusetts  State  Court  to  enforce  a  lien  for  labor  and  materials 

furnished  a  tugboat  in  her  h/-e  port.   Here,  also  the  Court  denied 

the  power  of  the  Jtate  Court  to  enforce  the  lien  and  a  very  complete 

quotation  is  made  by  the  Court  from  the  earlier  ca  -e  of  the  Yankee 

(3) 
Blade  .   "  The  maritime  privilege  or  lien  is  adopted  from  the  civil 

law  and  imports  a  tacit   hypothecation  of  the  subject  of  it.   it  is 


( 1 )  cf  Infra  page 

(2)  167  U.S.  606 

18  Hovard  82,  89. 
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a  'jus  in  re1  without  actual  possession  or  any  right  of  possession. 
It  accompanies  the  property  into  the  hands  of  a  hona  fide  purchaser < 
it  can  be  executed  and  divested  only  by  a  proceeding  in  rem.   This 
sort  of  proceeding  against  pergonal  property  is  unknown  to  the 
common  law,  and  is  peculiar  to  the  process  of  courts  of  admiralty, 
'■i'he  foreign  a:d  other  attachments  of  property  in  the  -Jtate  Courts, 
though  by  analogy  loosely  termed  proceedings  in  rem,  are  evidently 
not  within  the  category." 

■*•  he  final  argument  of  the  majority  opinion  was  that  the 

remedy  of  the  .New  York  wrrkmens  Compensation  Act  was  not  c  n- 

-sistent  with  the  policy  of  Oonpress  to  encourage  investments  in 

11) 
ships  manifested  in  the  Acts  of  1851  and  1884  .   However,  as 

Congress  acted,  immediately  after  this  decision,  on  the  matter 

and  permitted  the  itate  Courts  to  enforce  the  otate  »<orkmens 

Compensation  Laws  in  maritime  cases  by  an  explicit  grant  to  that 

effect,  it  would  seem  that  Mr.  Justice  i.ic-veynolds  and  the  majority 

of  the  ^ourt  had  misconceived  the  policy  of  Congress. 

At  this  same  term,  the  Pupre  e  Court  decided  the  case  of 

l2'  the  Jensen  case 

er  Vs.  Clyde  Cteamship  Co .  a  case  almost  similar  to  arising 

A 
under  the  New  York  law.   The  opinion,  after  a  statement  of  facts. 


(1)  ^cts  of  1851.  I  9  -tat,  at  L.  631      .        3  1884  ( 
3tat.  428.5-4285,  oomp.  Stat.      .  '      0        -ct  of 
June  26,  It- 84,  Z\     Stat.      .  57  Chap.  181 ,  0 

8028). 

(2)  244  'J.  3.  255. 
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merely  refers  to  the  Jensen  cac'e  as   the  guiding        le  and 
reverses  the  ictior.  of  the  ^tate  Court. 


2.7. 


,  OPINION. 

In  view  of  the  faot  that  four  Justices  of  the  Supreme  ^ourt 
dissented  from  the  Jensen  opinion,  and  that  Cor.rress  immediately 
attempted,  by  positive  legislation,  to  overcome  the  effect  of  the 
decision,  it  will  not  prove  amiss  to  enquire  furth  r  into  the 
salient  doctrines  ennuncinted  therein,  with  the  object  of  reveal- 
ing some  of  the  doubts  held  as  to  their  correctness  . 

I'he  first  argument  in  the  case  was  that  the  New  Yor'-:  Compensa- 
-tion  law  a'anfud^,  -%*?*  modified  the  general  maritime  lav/  to  such 
an  extent  that  it  fell  within  a  cla  !s  of  state  legislation  which 
could  not  be  enforced.   But  enforced  by  what  Court?  At  the  very 
outset  it  would  seem  that  the  majority  of  the  Supreme  Court  wa3 
laboring  under  the  impression  that  the  Jensen  case  was  one  in  which 
a  ri^-ht  of  action  arising  under  a  State  law  v/a^  sought  to  be 
enforced  in  a  Federal  Admiralty  Coirt.   This  is  not  so;  the  original 
action  was  brought  in  a  State  Court  under  the  concurrent  jurisdic- 
tion to  recover  under  a  statute  of  that  State,  -t-he  very  use  of  the 
term  penoral  maritime  law  apparently  shows  this  mi  scone  eptioi  o 
Supreme  D  art,  and  a  lack  of  distinction  between  ca^es  br 
State  Courts  and  those  brought  in  Admiralty,   it  is  the  Feder 
-I'l'-iralty  Courts,  that,  in  the  absence  of  3ongressi'        ates 
on  the  point  at  issue,  apply  t]       ral  maritime  law.  Jert< 
the  general  maritime  law  is  not  a  part  of  the  common  law  in  tie 
sense  that  it  h-s  been  incur;. .rated  as  a  whole  ther 
systems  are  distinct.   As  long  as  tv  ere  is  no  conflict  the 
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rules  applied  in  the  Qommon  i.aw  aid  the  rules  of  general  maritime 

law,  the  Co   imon  Law  Courts  will  it  is  seen,  often  apply  a  principle 

of  maritime  law  to  a  case  in  point,  especially  where  there  is  no 

(1) 
rule  of  common  law  applicable  .    But  when  the  rules  of  common  lav/ 

and  the  rules  of  maritime  law  conflict,  the  31  ate  Courts  have  held 

that  the  common  law  rule  '  ust  prevail.   in  Sawyer  Vs.  Eastern 

Jtea'.-bO'  t  Co.  46  i.ie.  400  an  action  for  damages  for  collision  was 

brought,   ihe  Court  said  "  It  is  not  denied  that  the  Courts  of 

Co  anion  .baw  have  a  concurrent  jurisdiction  with  Courts  of  admiralty 

in  oases  of  this  kind,   if  however  a  party  elects  the  common  law 

remedy,  he  thereby  voluntarily  submits  to  the  legal  principles  and 

modes  of  proceeding  which  prevail  in  the  Courts  affording  that 

remedy. 


1)  effect  of  gorepal  average  Bond . ~  Conrad   Vs.  DeMontcourt  138 
Rights  of  !ontribution  and  g'en--ral  av-rage-  Stilworthy  Vs. 

MoK  Ivy  oC  ..o.  149  ; 
Albany  ins.  Co.  V  ■.  rthitney  70  Pa.  it.  248;  Nelson  Vs.  Belmont 
21  N.Y.  36;  Minick  Vs.  nolmes  25  Pa.  St.  o06. 
eights  under  Contracts  of  Affreightment-  ^un  Co,    Vs.  Lehj 
.  a  ley  j.  .  Jo.  123  -.is.  1431 

.Liability  of  owners  for  assault  by  -laster  or  Seaman.-  Cabrielson 
•  '.  ..aydell  135  I.'.Y.  1. 

.  sties  of  i.'ate-  ^opeland  Vs.  Insurance  Co.  2  ..etc.  (Mass.] 
..b'-ndonment  and  jontructive  i'otal  loss-  Bryant  Vs.  Ine. 

131;  Dunning  Vs.  Ins.  Co.  57  Me.  108. 
Forfeiture  of  .'ages.  -  freeman  ■  .       roe. 
42  -e.  518. 

Ln  state  Courts  by  Seaman  for  expenses  of  medical  atter.tion- 
>seley  Vs.  Scott  2  Oh.  .   etc  If  10'   .  ,   LI; 

ers  Vs.  Stumpson  ...ill  Jo.  .       .  627.  nolt  Vs.  Cu 
102  Pa.  212. 
■  ■rec'-:  as  terminating  wares-  toGilvery  's.  Jtackpole  35  Me.  283. 

;re  a::-  t^r-  \  r.i'  I  ng  wg  ;  i-   lith  Vs.  ^itvers  4  Day  I     •   105 
1  ars  liability  for  r.ei         f  seamen-  ..e:        .      11 
67  ...  .  379. 
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By  such  election  "both  parties  become  entitled  to  have  the  eonmon 

(1J 
law  administered  a  •  it  exists  and  also  to  have  a  trial  hy  j>i 


ilj   The  Court  ther.  quotes  from  a  charge  which  had  been  requested  but 
refused,  as  follows.  "  if  they  should  find  that  the  persons  in  charge 
of  the  steamer  saw  the  schooner  in  season  to  not  i       of  their 
ap -roach,  by  ringing  the  bells  or  blowing  the  whistle,  before  the 
schooner  saw  the  steamer  and  in  consequence  of  neglecting  to  do  so  the 
collision  occurred,  then  they  would  be  in  fault  and  the  defendants 
should  pay  damages'  continuing  the  Court  said,-  "  it  is  now  contended 
that  this  construction,  as  a  matter  of  law  should  ;  Lven. 

Our  inquiry  then  is,  is  this  requested  instruction  in  accordance  with 
the  principles  of  the  common  law?  It  by  no  means  follows  th  it  such  is 
the  common  law,  even  if  it  should  appear  that  3ou  ts  of        .  and 
maritime  jurisdiction  have  decided  that  proper  care  and  prddenee 
require  that  under  similar  or  the  same  circumstances  --tated  in  the 
request  it  was  the  duty  of  the  steamer  to  blow  her  whistle  or  rir 
bell.   The  law  by  which  such  courts  are  controlled  may  have  its  r.reci-e 
rules  by  which  to  determine  with  accuracy  a  question  of  duty  or  fault, 
and  by  these  rules  the  judgment  of  such  courts  may  be  bound.   These 
rules  may  be  such  as  to  commend  themselves  to  judicial  wisdom  a:  d  yet 

be  no  part  of  the  eonmon  lav/ These  teehnical  rules  or  usages  of  the 

sea  as  established  or  recognized  by  the  maritime  law  are  important 
facts  to  be  presented  to  the  jury--  but  they  are  not  rules  of  the 
co  mon  law".   Then  sneaking  of  the  duties  imposed  upon  users  of  the 
highways,  "these  laws,  if  they  exist  by  statute  or  at  common  law,  may 
be  riven  to  the  jury  as  such,  but  if  they  are-  the  laws  of  another 
jurisdiction,  whether  foreign, maritime,  or  any  s;:ch  as  do  not  prevail 
as  law  without  proof  I  as  a  fact)--  then  the  presiding  Judge  cannot 
properly  be  called  upon  to  state  them  as  rules  absolutely  e-:i  -ting 
for  the  guidance  of  the  jury". 
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11) 
A  conflict  of  the  two  systems  of  rules  aro:-e  i.r  a  "other  case 

involving  the  authority  of  a  naster  to  pledge  the  credit  of  the  ship- 

-owner.   By  the  general  maritime  rule  the  master  could  not  bind  the 

ow  er  in  the  home  port  unless  the  owner  is  absent  and  unable  to  be 

:unicated  with.   But  the  .State  Court  held  that  "  whatever  th«  fled 

of  the  maritime  law  by  the  analogies  of  the  common  law  the  duties  and 

7-  la  Lions  of  the  master  furnish  presumptive  evidence  of  his  authority 

to  purchase  supplies." 

j. hen  there  are  a  large  number  of  cases  at  common  lav/  in  which 

the  .State  Court  refused  to  apply  the  admiralty  rule  of  an  equal  divi 

of  damages  for  collision  in  which  both  vessels  are  at  fault  and  other 

similar  rules  of  liability  in  maritime  law,  holding  that  the  common  ■ 
law  rules  of  con- ributory  negligence  were  the  rules  that  governed: 


(1)  Crawford  Vs.  Roberts  50  Cal.  235  cf  also  Reynolds  Vs.  J.ielson 
116  His.  485;  Andrews  Vs.  Setts  R  Hun  32:;  Kalleck  Vs.  Deer 
161  -ass  469. 

i  .)      N.Y.  harbor  xowboat  Co.  Vs.  N.Y.  L.E.  &  Co.  148  N.Y.  574. 

oroadwell  Vs.  Swigert  7  B.  .on.  (Ky)  39-  saying  that  however  just 
the  maritime  rule  may  be  it  is  for  the  legislature  and  not 
3   rts  to  adopt  it.   "  The  coram  n  law  rule  is  the  rule  by  which 
this  court  and  the  courts  of  ..entucky  are  to  be  rovemed". 

owners  of  Bteamhoat  Farmer  la.      c Jr  w  26  Ala.  189 
Duggins  Vs.  Watso]  15  Ark.  118;  Brown  Vs.  Cilmore  92  xJa.  et.  40 

I  die 
Kelley  /'s.  Ju  ningham  1  Cal.  365;  Lord  Vs.  Hazeltine  67 

"-he  rules  of  Admiralty  on  the  subject  of  collision  do  not  concur 
in  all  respects  with  those  of  the  co  mon  lav/,   i'his  being  an  action 
at  common  law,  tried  by  a  jury,  the  .    - 

-  '.ructed  them,  in  substance,  that  if  the  collision  were  the  fa 
of  the  Plaintiff,  of  of  both  parties,  or  of  neither,  the  pi 
-tiff  could  not  recover."   Galena  Pac      .    •  '  . 

55.  ..yers  Vs.  Perry  1  l&.    A-nn  372   JarlJ  lie  "s.  Uolton 
Artie  -tire  ins.  Co.  Vs.  Austin  69  N.Y.  47        .  -.   ewia  .. 

t.  3  1.      I.S.Co.  V3.  ..ottingham  17  l±ratt.  115  "  The  ad 
rule does  not  prevail  in  the  c   rts  of  oc    n  law  and  la  in- 
consistent Witt         Law  principles"  Idictu 
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re fore  the  law  which  the  Jtate  Jourts  are  bound   to 
apply  in  cases  brought  within  their  concurrei t  ad  Lralty  and  maritime 
jurisdiction  is  not  the  general  maritime  lav/,  and  indeed  under  the 
Baving  clause  itself  this  jurisdiction  is  limited  to  cases  in  which 
the  common  law  is  competent  to  give  a  common  law  remedy. 

Just  how  the  New  York  Common  law  Courts,  by  enforcing  the 
New  York  Workman's  Compensation:  ..ct,  thereby  changed  and  altered 
general  maritime  law  is  difficult  to  see.   xhe  I*ew  York  lav  attempts 
to  force  nothing  upon  the  federal  district  Courts. 

Furthermore  the  Jensei  case  was  never  one  where  the  question 
aro:,e  as  to  whether  an  admiralty  court  could  exercise  its  judgment 
in  enforcing  a  Jtate  staJute,  and  thus  ch-.nge  the  general  maritime 
law,  I  which  it  applies  in  the  absence  of  federal  statute  law  J  by 
adopting  the  Jtate  law. 

And  yet  in  the  deciding  opinion  it  is  classed  with  certi 
cases  nearly  all  of  which  were  cases  bro.^-ht  originally  in  an 
Admiralty  Court  attempting  to  have  this  federal  side  of  the  concurrent 
jurisdiction  recognize  and  enforce  otate  lavs.   it  is  conceded  that  had 
the  Jensen  case  been  brought  in  the  U. S. District     b,   Ltti]   as 

Lralty  Court  then  a  question   ip-ht  have  ar'sen  on  the  ^rounds  set 
forth  in  the  opinion  of  Mr.  Justice  MoHeynolds,  as  to  the        lent 
of  the  i»ew  York  norkmens  Compensation  lav  therein. 

■three  of  the  cases  cited  in  the  opinion,  as  fallii 
one  of  these  two  classes:  viz:  of  state  lavs  uph-ld,  and  state  laws 
not  enforced;  wre  indeed  cases  brought  in   c  i  >urt ;  an 

nation  of  these  however  will  reveal  no  -rounds  whatever  for  a 
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refusal  to  per:uit  a  state  court  to  apply  its  compensation  .-.ct  to 
maritime  employees. 

m 

The  first  of  these  is  Cooley  Vs.  -tort  wardens.   here  a  State 
Court  of  Pennsylvania  was  permitted  to  enforce  a  state  lav/  regul 
pilotage  fees.  A  second,  is  the  case  of  the  American  S..iJ.Co.  Vg. 
Chase  which  for  some  remarkable  reason  was  cited  as  an  example  of  a 
state  lav;  which  was  not  allowed  to  he  enforced,  and  in  support  of  the 

co; tention"  that  state  statutes  may  not  contravene  an  applicable  Act 

13) 
of  Congress  or  affect  the  general  maritime  lav/  beyond  certain  limits". 

indeed  any  dictum  to  be  jfouni:  in  this  decision  to  this  affect  is 

entirely  beside  the  point  at  issue  f  r  this  was  a  case  brought  in  a 

co   on  law  court  of  the  State  of  rJiode  island  in  personam,  to  recover 

for  death  arising  out  of  a  maritime  tort.   ihe  deceased  wh'le  sailing 

uoon  navigable  waters  of  the  United  Stated  had  been  run  over  and 

killed  by  a  steamboat  and  a  rihode  Island  Statute  gave  a  right  of 

recovery  for  this  death.  ±he   Supreme  Jourt,  after  expressing  a 

d  i  bt  as  to  whether  such  a  right  of  action  survive   in  &d 

decided  that  a  eecovery  could  be  had  in  the  State  Court  under  the 

provisions  of  the  state  law,  because  the  case  was  not  a  question  of 

the  law  to  be  applied  in  admiralty,  but  one  of  a  case  brought  in  a 

state  court  under  the  state  statute. 


( 1)   12  Howard  399. 
12)   16  Wallace  522. 

-  la  way  lone  in  reference  to  the  dictum  in 

which  hay  V  en  moted  supra  pii?e  19 
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And  further,  this  decision  would  seem  to  hold  that  a  State  Court  will 

have  jurisdiction  on   every  case  in  personam,  when  in  the  same  cir- 

tances  an  admira  ty  court  would  have  jurisdiction. 

11) 
This  is  upheld  in  the  case  of  Leon  Vs.  Galc^ran  of  which,  no 

mention  whatever  is  made  in  Justice  Reynolds  ooinion.   Just:ce 

Clifford  there  held  that  "  the  common  law  is  as  competent  as  the 

ad  liralty  to  rive  a  remedy  in  all  cases  where  the  suit  is  in  personam 

against  the  o  ner  of  the  property." 

As  the  case  of  the  JtearobCHt  Co.  Vs.  Jhase  seems  to  he  a  case 
almost  identically  in  point  with  the  Jensen  case,  it  is  very  difficult 
to  understand  how  the  majority  opinion  c  uld  have  overlooked  its  real 
import  while  repeatedly  citing  it  in  supnort  of  the  unconstitutionality 
of  the  Lev/  York  Compensation  Law,  when  extended  to  maritime  cau  -es 
hro  Light  in  a  state  common  law  court. 

The  third  ca?e  of  an  attempt  to  enforce  a  state  statute  in  a  ^tate 

court,  which  is  cited  in  the  Jensen  decision  was  that  of  the  .^o'es 

(2) 
Taylor.  &ere   indeed  is  exemplified  the  only  type  of  state  legislation 

which  the  state  common  law  courts  hive  been  estopped  from  enforcing, 

that  is,  the  state  laws  which  attempt   to  create  an  action  in  rem 


(1)  11  ..all.  191 
12)  4   -all.  411. 
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enforeable  in  a  common  law  court  against  the  vessel.    This,  as 
before  stated  is  on  the  ground  that  the  process  in  i 

ss  ip  is  distinctly  an  admiralty  process  .  But-  a  lien  not  upon 

(2) 
the  rem  is  enforceable  in  State  Courts  . 

The  Moses  Taylor  decision  can  hav"  very  little  weight  on 
the  roint  at  issue  as  the  New  York  law  in  the  Jensen ^ca^e  did  not 
create  a  process  in  rem  against  the  vessel  at  all. 

The  analog,/  to  a  similar  rule,  in  respect  to  interstate 

commerce  made  by  the  Cor.rt  in  is  opinion  which  is  advanced  as  the 

second  chief  reason  for  its  decision  has  been  strongly  attached 

(  5) 
r.  Justice  Pitney  in  his  dissenting  opinion.  He  says   "although 

the  Constitution  contains  an  express  grant  to  Congress  of  the  power 

to  regulate  interstate  and  foreign  commerce,  nevertheless,  until 

Congress  had  acted,  the  responsibility  of  interstate  carriers  to  their 

employees  for  injuries  arising  in  interstate  commerce  was  controlled 

by  the  laws  of  the  States."  As  authority  for  this  statement  he  cites 

(4) 
the  .Second  Employers  liability  Oases. 


(1)  It  may  be  interesting  to  note  that  the  Mo  es  Taylor  is  the  only 
maritime  lien  case  that  has  come  to  t; e  Supreme  uourt  in  which  a 
•  ■recess  in  rem  given  by  a  State  statute  is  denied  enforcement  in 
a  common  law  c  art.   All  the  other  cases  were  attempts  to  have 
state   statutes  creating  liens  and  processes  in  rem  recognizer] 
enforced  in  Federal  Admiralty  iourts. 

(2)  rounds  Vs.  Oloverport  ffoundJCry  237  J.S.  301   '  An  act!  •■     in  personam 
with  concurrent  remedy  of  attach'  ent  to  secure  payment  of  • 
judgment  is  within  the  juri  !  lotion  of  the  Jiate  Co  rt  even  thoup-h 
attachment  if  auxiliary  to  the  remedy  in  personam,  runs  -specifical] 

inst  the  vessel  under  a  itate  Btatute  providing  for  a  lien. 
12  )  244  J.S.  244 
1-4)  223  V.   :.l. 
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It  will  be  remembered  that  the  argument  of  the  majority  opinion 

was  based  on  a  quotation  from  the  case  of  Bowman  ■   i.  ihicago     ... 

11) 
Go.   iiven  granting  the  possible  analogy  between  the  rules  of  cor- 

-current  jurisdiction  in  inter-state  commerce  and  in  maritime  matters 

it  would  be  undoubtedly  unfair  to  accept  this  statement  as  an  all  bind- 

-ing  one  without  a  further  investigation  into  that  case.   'j-'here  the 

Supreme  Court  held  invalid  as  a  regulation  of  interstate  commerce,  a 

state  law  forbidding  corarmn  carriers  to  transport  intoxicating  liquors 

from  a  foreign  state  into  the  enacting  state,  witho  it  first  ohtaining 

certain  certificates  of  license  from  State  officials,   ^'he  real  question 

at  i  -sue,  briefly  put,  was  whether,  when  Congress  fails  to  pro-ide 

a  regulation  by  law,  commerce  shall  be  free  from  positive  regulation; 

or  whether  the  State  can  legislate.  The   State  law  was  held  improper 

as  "  It  is  not  an  exercise  of  the  jurisdiction  of  the  State  over 

jns  and  o  -operty  within  its  limits.   On  the  contrary,  it  is  am 

attempt  to  exert  that  jurisdiction  over  persons  and  property  within 

the  limits  of  other  States". 

Ls  part  of  the  opinion  in  the  Bowman  Case  therefore  excots 

just  such  state  laws  as  the  i»ew  Sfork  <<orkman3  Compensation  Act, 

the  very  rule  expressed  elsewhere  in  the  opinion  and  relied  upon  by 

11) 
Mr.  Justice  McReynolds  La  Jensen  decisio:  • 

A  striking  ca^e  upon  the  very  point  at  issue  and  one  which 

validates  such  a  law  as  the  Corapensat'on  Aot,       rloc'c  Vs. 

(  2) 
Ailing  •  This  case  is  not  mentioned  in  the       '.  opinion  of  the 

Jensen  ca  ie. 


(  1 )  af,  supra  page  21 
(  2)  9J   .3.  99. 
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Here  was  a  ease  in  which  an  action  was  brought  in  a  State  Court 

-i.diana  by  per  lonal  representatives  to  recover,  under  an  Indiana 
statute,  damages  f»r  death  resulting  from  a  collision  of  steamboats  on 
the  Ohio  itiver.   And  it  was  held  by  the  .Supreme  Court  that  the  otate 
statute  could  be  enforced  in  the  otate  C  art  as  not  being  a  prohibited 
state  regulation  of  commerce.   This  was  on  the  around  that  the  'statute 
imposes  no  tax,  prescribes  no  dity,  and  in  respect  interferes  w  th  any 
regulations  for  the  navigation  and  use  of  vessels,   it  only  declares 
a  general  principle  respecting  the  liability  of  all  nersor.s  within  the 
jurisdiction  of  the  otate, .  General  legislation  of  this  kind,  pre- 
scribing the  liabilities  or  duties  of  citizens  of  a  „tate,  without 
distinction  as  to  pursuit  or  calling  is  not  open  to  any  valid  objection 
bee  u ^e  it  may  effect  persons  engaged  in  foreign  or  inter-state 
commerce. 

legislation  in  a  great  variety  of  ways  may  affect  commerce  and 
persons  engaged  in  it  without  constituting  a  regulation  of  it,  within 
the  meaning  of  the  Constitution." 

If  it  was  intended  that  the  decision  in  the  J«        te  should 
overrule  thi3  Indiana  case  of  1876  as  it  apparently  does,  it  i   lard  to 
understand  why  no  mention  was  made  of  that  important  previous  d  cision 
certainly  the  analogy  to  inter-state  commerce  as  an  argument  was  an 
extremely  unfortunate  and  ill  conceived  one. 
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For  in  making  any  comparison  between  these  two  juri  id  1  ctions 
of  the  Federal  government  it  should  he  remembered  that  Article  III  3ec. 
2  Oh.  1  of  the  Con-' ti  tut  ion  is  merely  a  grant  of  judicial  pow«r  in 
admiralty  and  maritime  cases,  whereas  the  commerce  clause,  Article  I 
oec.  8  Oh.  3,  is  an  express  grant  to  Congress  to  regulate  inter-state 
com  lerce.   It  is  difficult  to  see  how  the  implied  power  of  Federal 
legislation  arising  under  the  admiralty  judicial  grant  in  the  former 
can  have  a  greater  limiting  effect  on  the  power  of  otate  legislation 
than  the  latter  express  grant  of  legislative  power. 

-  consideration  of  tre  third  argument  advanced  against  the 

validity  of  the  New  York:  Compensation  law  by  the  Court,  that  is,  the 

resultii  g  destruction  of  uni  formity,  has  already  revealed  a  strikingly 

(1) 
erroneous  assumption.    The  opening  sentence  of  the  argum< nt  is-  "If 

New  York  can  subject  foreign  ships  coming  into  her  ports  to  such  obli- 
gations as  those  imposed  by  her  compensation  statute,  other  states  may 
do  likewise".   The  ship  ElOriente,  in  the  Jensen  case  was  in  no  way 
itself  subjected  to  any  liability  *  by  the  x»ew  York  law,  and  as  an 
ir.  trument  of  commerce,  the  ship  was  not  hi  dered  or  delayed  in  the 

co- tinuation  of  its  maritime  operations,  as  was  the  ship  Hoanoake  in 

(2) 
the  case  which  is  given  in  the  argument  as  an  example  in  point. 

There,  the  ship  itself  was  held  in  port  while  it  was  sought  in 
an  Admiralty  Court  to  enforce  a  lien  in  rem,  created  by  a  ..a  'hington 


(1)  see  supra  page  22  note  * 
12)  a' he  "Oanoatee  189  U.S.    185, 
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■State  3tatute,  for  work:  do;  e  and  materials  furnished.   I       '.  stated 
that  the  general  maritime  law  itself  pave  a  lien  against  a  foreJ 
ship  for  necessaries  furnished,  without  the  necessity  of  the  3tate 
statute,  and  that  the  statute,  by  declaring  every  contractor  and  sub- 
contractor an  apent  of  the  owner,  was  an  attempt  on  the  part  of  the 
State  to  change  the  general  maritime  law  which  the  Feder  1  Court  had 
to  apply  and  thus  was  unenforceable  in  the  Admiralty  C  urt. 

j. he  effect  of  the  State  law  would  have  been  to  hold  the  ship 

unju  tly  while  sub-contractors  disputed  claims  against  the  contractor. 

(1) 
'■i1  he  opinion  of  Mr.  Justice  Story  in  the  Ghusan  is  cited,  in  which  he 

refused  to  apply  to  a  Massachusetts  vessel  a  law  of  the  State  of 

York  requiring  a  lien  for  supplies  to  be  enforced  be ''ore  the  vessel 

left  the  State,   in  ca  -es  of  suoplies  furnished  to  foreign  ships  he  said, 

"  the  jurisdiction  of  the  courts  of  the  Jnited  States  is  governed  by  the 

Constitution  and  laws  of  the  United  States,  and  is,  in  no  ser.se  governed, 

controlled  or  limited  b.  the  local  legislation". 

Certainly  there  is  no  such  attempt,  in  the  Jensen  case  to  ma>e  the 
New  York  law  govern  the  jurisdiction  of  a  Jnited  States  Court,  now  in  any 
way  to  hold  in  port  a  ves-el  under  libel  proceedings. 

if  it  did,  then  it  is  conceded,  that  the  nee       of  unifo- 
in  such  legislation  would  preclude  the  enforcement  of  t         nation 
law. 


( U  2  Story  455  -  184o. 
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But  these  c  ses  do  not  say  that  the  jurisdiction  of  the  Jtate 
•ta  is  governed  by  federal  or  General  maritime  law  or  that  the  otate 
has  no  jurisdiction  because  the  vessel  was  a  foreign  vessel. 

The  fo .rth  point  of  the  majority  oninion  in  the  principle  o 

was  that  the  remedy  which  the  Compensation  Statute  attempted  to  erive 

was  of  a  character  wholly  unknown  to  t^e  common  law,  ar d  hence  not  one 

coming  within  the  meaning  of  the  common  law.   no  argument  whatever  is 

offered  in  exolanation  of  this  bare  statement  and  merely  the  three  cases 

U) 
of  the  Hihe,  the  Belfast  and  The  Glide  are  cited,   ~s  the  remedy  attempted 

to  be  given  by  the  State  law  in  each  of  these  was  an  action  in  rem  in  the 

State  3ourt  againat  the  ship  itself,  it  is  difficult  to  see  how  any  rules, 

ap  licahle  to  the  remedy  in  the  Jensen  case,  is  established. 

(2) 
Peculiarly,  the  ease  of  the  American  S.B.Co.  Vs.  Chase  is  again 

cited  in  support  of  this  fourth  contention,  when  in  that  very  case  it 

was  argued  that  the  right  of  recovery  for  d  eath  under  the  Rhode  island 

law  was  not  a  common  law  right  such  as  was  meant  by  the  saving  clause, 

since  the  right  had  been  created  since  the  Judiciary  Act.   This  argument 

wa.^   overruled  by  the  Court  and  recovery  was  permitted  in  the  State 

Mr.  Justice  Clifford  stating-"Actions  to  recover  damages  for  personal 

injuries  prosecuted  in  the  name  of  the  injured  party  were  well  'mown, 

even  in  the  early  history  of  the  common  law.   Such  actions,  it  mU8t 

be  ad  itted  did  not  ordinarily  survive,  but  nearly  all  the  states  have 

(  1 )  Cf  supra  23,  24. 
(2)  16  ..all  522. 
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p-ssed  laws  to  prevent  such  a  failure  of  justice,  anr1  the  validity  of 
such   hws  has  never  been  much  questioned". 

it  is  a  twitted  that  there  is  no  valid  reason  why  a  state 
statute  provding  a  remedy  for  death  resulting  from  tort  should  be 
-forced  and  not  one  providing  for  death  by  accid   ' . 

at  then  is  really  meant  by  the  saving  clause  when  it  speaks 
of  a  common  lav;  remedy  ?   In  the  first  place,  if  as  has  often  beer,  said 
there  is  no  common  law  of  the  united  orates,  certainly  it  mu 't  be 
adr.i'ted  that  each  individual  state  possesses  a  common  law.   Therefore 
ion  law  remedy  '-ust  men  a  State  common  law  remedy. 

i-'he  n-,jxt  step  ij3,-  as  held  in  the  .nericn  3  B.  Go.  Vs.  "hase 

"ase-  that  the  state  common  law  remedies  in  this  concurrent  jurisdiction 

(2) 

are  not  lirited  to  those  which  existed  prior  to  the  Judiciary  --ct. 

As  a  third  point,  it  must  be  observed  that  the  saving  clause 
does  not  limit  the  state  concurrent  jurisdiction  to  common  law  rj 
6f  action  hut  only  to  common  law  remedies.  Is  it  to  he  assumed  t! 
the  framers  of  the  Judiciarj  Act  ii  tended  that  the  law  allied  in  the 
-'ate  Courts   should  remain  forever  at         body  of  law  bee- 

adequate  to  the  enormous  expansion  of  the  maritime 
activity  of  the  country?  And,      p.  lmes  asks  in  his  diss 


(1)  '"heaton  Vs.  Peters  8  Tot.  5^1 

KestrE  U.  Tel.  Co.  fa.  3a  1  Pub.  Oo.    181  J.  .  92 
12)  Zf   also  Knapp     ...        ey  177  LJ.  I.  638. 
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"if  the  f:r   at  of  ,        ion  to  the  oo.irts  of  the  United 

irts  a  power  in  Cone-res-  to  legislate",  why  does  not  the  savj 
clause  i ;  ort  a  similar,  but  subordiante  power,  in  the  Jtate  to 
legislate? 

"Rights  of  property  which  have  "been  created  by  the  common  law  can- 
-not  be  taken  away  without  due  process,  but  the  law  itself,  as  a  rule  of 

oonduct  may  be  changed  at  the  will of  the  legislature,  unless  pre- 

-vefated  by  constitutional  limitations.   Indeed,  the  great  office  of 
statutes  is  to  remedy  defects  in  the  common  law  as  they  are  developed, 
and  to  adopt  it  to  the  changes  of  time  and  circumstances". 

If  then,  the  statute  law  gives  a  r:ew  right  of  action,  certainly  the 

e   .on  law  is  as  competent  as  the  admiralty  to  give  a  remedy  in  all 

I  .) 
cases  where  the  suit  is  in  personam  against  the  owner  of  the  property 

ar.d  it  has  been  held,  in  an  opinion  by  Mr.  Justice  Holmes  in  1919, 

that  admiralty  has,  jurisdiction  of  a  suit  in  personam  by  an  employe 
of  a  stevedore  against  the  employer  to  recover  for  injuries  sustained 
through  the  negligence  of  the  latter  while  engaged  in  leading  a  vessel 
lying  at  the  dock  in  navigable  waters. 

Conversely,  the  extent  to  which  the  co\ mon  law  state  courts  have 
been  permitted  to  go  in  entertaining  a  suit  in  personam  with  an 

auxiliary  attachment  of  a  vessel  in  the  enforcement  of  a  common  law 

14) 
remedy  is  veil  illustrated  by  the  case  of  Knapp  vs.  MoCaffre;  • 


;nn  Vs.  Illinois  9   J.  :.  I 

12)  Leon  Vs.  Galceran  11  'nail.  185. 

13)  Atlantio  rransport  Go.  *s.  Imbrovek  234   .  . 

14)  177  j. 3.  638. 
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riere,  eve:  a  bill  in  equity  in  a  state  court  to  foreclose 
a  common  law  lien  upon  a  raft  for  towage  services  was  held  to  he  a 
proceeding  to  enforce  a  common  lav;  remedy  and  hence  within  the  savinp 
clause,  as  a  remedy  which  th©  common  law  is  competent  to  give.   Shis 
shows  clearly  that  the  saving  clause  does  not  limil  the  jurisdiction 
of  the  Jtate  Courts  to  common  law  actions,  for  certainly  a  suit  in 
eiuity  is  not  a  common  law  action.   1'he  decisions  of  the  Courts  of 
Illinois,  the  state  in  which  the  case  was  tried,  held  that  liens  for 
the  enforce  ent  of  which  there  was  no  special  statutory  provision, 
were  enforceable  in  equity.   Thus  a  common  law  rer.edy  was  created, 
enforceable  under  the  savin?  clause  although  the  action  was  one  in 
equity. 

it  is  therefore  the  opinion  of  the  writer  that  the  majority 
of  the  Supreme  -ourt  in  the  Jensen  Case  was  in  error  in  each  one  of 
the  five  principle  arguments  set  forth  in  its  decision  and   hich  have 
been  enumerated  above. 

•the  decision  in  the  Jensen  case  was  handed  down  on  May  21,  1917 
on  thereaft  -r  the  attention  of  the  65th  Congress,  then  in  s 
v,a  •  directed  to  the  case  and  its  unfortunate  effect  on  State  Workraens 


Compensation  Acts.   I'he  result  was  that  on  Octob  r  6,  of  the  same  year 

(1) 
the  Congress  enacted  an  amend- ent   to  sections  twentj  four  and  two 

hundred  and  fifty  six  of  the  Judicial  Code.   j.his  amend'  ent  c)  i 
...  --at.  at  large  Jol.   40  Part  I.  Chapter  97  p. 
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1 1 J 
saving  clause   so  as  to  read  as  follows  "saving  to  suitors  in  all 

cases  the  right  of  a  oommon  law  remedy  where  the  oomraon  law  is 

stent  to  give  it,  and  to  claimants  the  rights  and  remedies  under 

Workmen1        ation  Law  of  any  state." 


11)  Cf  supra  page  1 


44 


THS  BFEEG     .  .  '         3I0N  III  : 
NOT  INVOLVING  STATE  CO  PENSAT1 

Before  taking  up  a  discussion  of  the  effect  of  this  amendment  to 
the  saving  clause  upon  Jtate  Workmen's  Compensation  Acta  and  their 
enforoement  in  maritime  cases,-  a  discussion  which  involves  the  very 
constitutionality  of  the  Amendment  itself-  it  is  desired  to  call 
attention  first  to  a  subsequent  case  decided  by  the  Supreme  Cc  rt , 
which  iH  no  way  involved  a  State  Compensation  law  but  which  was 
decided  upon  one  of  the  principles  enunciated  in  the  Jensen  case. 

As  the  amendment  referred  only  to  State  legislation  in  the  nature 
of  Workmena  Compensation  Acts  it  was  unfortunately  unable  to  save 
the  merits  of  this  oa^e  from  the  faulty  reasoning  of  the  prior  Jensen 
case.   The  Amendment  although  designed  to  set  aside  the  effect  of  the 
Jensen  decision  thus  far  failed  to  accomplish  its  purpose. 

case  referred  to,  is  that  of  Chelentis  Vs.  Luckenbach  3.  Co. 
decided  June  3,  1918.   Here  a  member  of  the  crew  of  the  x.ucl-:enbach,  a 
ship  owned  and  operated  by  a  Delaware  Corporation,  was  injured  upon  th< 
ship  while  at  sea,   Ee  ins- ituted  a  common  law  action  in  a  New  York 
State  Court  demanding  full  indemnity  for  damage  sustained.   1'he  cause 
was  removed  to  the  United  States  District  Court  because  of  diverse 
citisenship.  However,  the  case  still  r>;.ained  on  the  common  law  si 
The  question  presented  devolved  upon  the  determination  of  the  follow- 
ing matters:-  If  the  seaman,  who  was  injured,  had       I   La  oi  e 

11)  247  U.S.  372. 
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in  admiralty,  it  was  conceded  that  under  all  the  facts,  he  could  recover 

..ages  to  the  end  of  the  voyage  aid  the  expenses  for  maintenance 
and  cure  for  a  reasonable  time  thereafter.   But  he  chose  to  sue 
co  mon  law  under  the  concurrent  jurisdiction  expecting  to  recover  the 
full  indemnity  allowed  by  the  common  law  to  employees  on  shore  under 
similar  circumstances  of  injury. 

The  question  then  raised  was,  shall  the  common  lav;  court  a 
the  common  law  doctrines,  or  must  the  common  lav;  court  a  iply  the  prin- 
ciples of  general  maritime  law  which  govern  the  federal  Admiralty 
Courts,  simply  bee  : use  this  was  a  maritime  injury  over  which  admirall 
could  have  jurisdiction  if  the  case  was  brought  therein. 

1'he  Supreme  Court,  again  through  Mr.  Justice  iicReynolds,  with  a 
dissent  by  Mr.  Justices  Pitney,  Brandeis  and  Clarke,  held  that  the 
seaman  at  common  law  could  recover  only  maintenance,  cure  and  wages; 
in  other  words  that  in  maritime  matters  of  this  sort  the  co  mon  law 
courts  must  apply  general  maritime  law. 

The  argument,  of  course,  is,  that  the  savin-  clause  in  a  ving 
to  suitors  a  common  law  remedy  says  nothing  about  saving  common  law 
ri  hts,  hence  the  only  rights  which  can  be  enforced  in  the  co  mon 
courts,  under  the  concurrent  jurisdiction  in  admiralty  aid  ;ar'time 
matters,  are  the  rights  recognized  by  the  lav;  of  the  sea,  or  general 
maritime  lav  . 

ting  from  the  decision-'     Ly,  we  think,  unde   the  p&' 
clause  a  right  sanctioned  b;  ■"•'  may  he  enforced  I 

any  appropriate  remedy  recognized  at  co  .-ion  law;  but  we  find  nothj 
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therein  which  reveals  an  intention  to  g-ve  the  co'  Glairing  party  an 
election  to  determine  whether  the  defendants '  liability  shall  be 
measured  by  common  law  standards  rather  than  those  of  the  maritime  li  ,  ' 

These  word*  of  the  Supr  me  Court,   in  1918  sound  startlingly 
similar  to  the  ancient  petition  of  grievances  presented  by  the  adr  iralty 
complaining  of  the  encroachment  of  the  common  law  courts  upon  the 

al  jurisdiction  of  the  admiralty,  And  it  would  seem  that  again 
the  old  quarrels  of  the  English  Courts  have  been  brought  to  light  and 
renewed. 

i'his  then  is  the  significance  of  the  Jensen  ease,  amendment  or 
no  amendment.   If  A,  "*■  correct  in  the  conclusion  drawn,  what  a  hopeless 
confusion  will  result  through  the  exter.tion  of  this  doctrine!   For 
exa  pie;  is  it  to  be  understood  that  the  long  line  of  cases  are  over- 
ruled in  which  the  Supreme  Court  itself  has  applied  the  rules  and 
principles  of  common  lav/  in  cases  brought  by  writ  of  error  from  State 
Courts,  even  where  the  admiralty  rules  and  principles  and  rights  were 
d  3 fferent. 

(1) 
In  the  case  of  Belden  Vs.  Chase  an  action  was  brought  at  c_ 

law  for  a  maritime  tort  arising  out  of  a  collision  on  the  Hudson  .  lv<  r 

over  which  the  jnited  States   had  ..  isdictio:  .       e  Court 

had  aoDlied  the  admiralty  rulo,  t  ere  would  have  b^en  sn  equal  divi.*' 

of  damages  between  the  two  vessels  since  both  were  <?u i  ] 1        ,lts 


11)  li    .3.  074  I  18*3) 
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contributing  to  the  collision.   But  since  the  case  was  brought  at 
common  law  the  Supreme  Court  held  that  the  common  law  rule  that  where 
both  ships  'ire  culpable  neither  can  recover  d      I,  must  be  applied. 

ID 
And  in  itlee  Vs.  Jacket  Go.  the  court  aays,   But  the  plaintiff 

has  elected  to  bring  his  suit  in  an  admiralty  court  which  has  juris- 

-dietion  of  the  case  notwith  its  ding  the  concurrent  ripht  to  sue  at 

law.   in  this  court  the  course  of  proceeding  is  in  many  respects 

differ  nt An  important  difference  as  regards  this  case  is  the 

rule  for  estimating  the  damages.   in  the  common  lav/  court  the  defendant 

must  pay  all  the  damages  or  none. By  the  rule  of  the  admiralty  court 

when  botv  hare  been  at  fault,  the  entire  damages  result  ir.p-  from  t 

collision  must  be  equally  divided  between  the  nasties".   Jo-ujare  this 

12) 
statement  of  Mr.  Justice  Miller  in  1874  with  that  quoted  above  from 

the  Luckenbach  J-se.   it  is  impossible  to  reconcile  the  two.   I>oes  not 

the  court  in  the  Atlee  Jase  and  the  Belder:  case  recognize  the  intention 

in  the  saving  clause  to  riv<  the  complaining  part./  an  election  to 

d  t  r  ;ine  whether  the  defe- dants  liability  shall  be  measured  I 

law  standards  rather  than  those  of  the  maritime  law. 

oee  aii50  the  case  of  the  Quebec  iteam.-hip  Jo.  Vs.  ..xerchant  in 
"  loh  the  co  mion  law  rule  of  liability  was  aoplied.   Then  also  the 

~uc:onback  Case  is  directly  opposed  to  the  principles  of  the  -iherloci-: 

*4)  15) 

-s.  Aling  case  and  the  ..merican  S.  Co.  's.  ihase  Jase   in  whioh  new 


11)  21  ..all.  389,  395 

12)  cf  supra  page  45 

13)  132   .  .375 

14)  cf  supra  page35 

15)  cf  supra  page  32 


48' 

rights  of  actioi.  not  remedies,  were  created  by  itate  lav        .-re 
allowed  to  be  enforced  in  the  State  3o   on  L  w  Courts  under  the  con- 
-current  jurisdiction.   Certainly  the  loickenbac::  case,  if  not  intending 
to  ove  rule  these  cases,  casts  a  great  3-hadow  of  doubt  over  the  present 
status  of  the  law. 

■flHirther  than  this,  the  ^uckenback  case  besides  being  in  conflict 
with  the  former  law%  raises  some  very  important  questions  affecting-  the 
whole  system  of  American  admiralty  and  Maritime  Jurisprudence. 

in  the  first  place,  ^ince  the  maritime  jurisdiction  of  the  United 

otates  in  ca-es  ex  delicto  in  determined  by  the  locality,  and  hence  car. 

extend  to  all  navigable  waters  of  the  united  -States,  and  even  to  vessels 

enraged  in  wholly  intra-state  commerce,  and  Pleasure  craft,  and  even 

Hi 
to  cases  not  arising  on  a  vessel  the  following  very  serious  doubt 

arises.   if  it  is  held  that  the  constitutional  grant  to  the  Jnited  states 

of  admiralty  jurisdiction  makes  the  rules  of  decision  of  the  general 

maritime  law  which  prevail  in  the  courts  of  admiralty  binding-  unon  state 

courts  exercising  concurrent  jurisdiction,  will  not  this  result  in  a 

deprivation  of  the  Djlice  power  of  the  states  over  navigable  waters 

lying  wholly  within  their  resoe;-tive  boundaries? 

if  this  is  true,  and  certainly  few  doubts  can  be  er        d  to 
the  20\  trary,  an  a  azing,  though  perhaps  unconscious,  attempt  at 


11J  cf  3  Story  or.  const.  527,  530  ai  i  lvage  oases. 

12J  cf.  disserting  opinion  of  r'Ltn  .  ...   244  U.S. 
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judicial  legislation  has  been  made  by  these  decisio   . 

Another  view  of  the  possible  far  reaching  effed  o        -sen 
and  .uuckenback  decisions  is  that  these  cases  holding  that  ad 

rules  of  liability  must  be  followed  in  the  common  law  courts,  have  in 

(1) 
faot  invested  the  common  lav/  courts  with  a  new  ad  niralty  jurisdiction  . 

And  it  must  be  admitted  that  it  is  difficult  to  differentiate  between 

two  courts  administering  the  same  law  although  the  remedies  in  one  may 

be  limited  to  common  law  remedies.   Certainly,  the  effect  is,  apparent- 

-ly,  to  allow  every  common  law  court  to  administer  the  great  body  of 

maritime  law  which  right  has  always  heretofore  been  held  to  have  been 

(2) 
granted  exclusively  to  the  Federal  Courts,   ^nd  still  more  r  marcable 

is  it  since  the  Jensen  opinion  itself  refers  explicitly  to  this  exclusive- 

-ness. 

J-t  is  therefore  submitted  that  the  federal  Courts  have  beei 
part  divested  of  their  exclusive  admiralty  and  maritime  jurisdiction. 
Such  an  act  is  unconstitutional  and  beyond  the  power  of  any  court  or 
of  any  Congress. 

The  most  satisfacto  y  and  almost  the  only  solution  of  the 
difficulty  will  be  an  act  of  uongress  re-establishing  the  concurrent 
jurisdictions  on  the  former  basis,   dtill  better  would  be  a  comprehensive 


ilJ  Is  -very  County  Court  a  Court  or       n  ty?  53  Ai  .  . 

12)  I         Taylor  4  »all  411,  430.  cf.  Sec.  256  Judicial  Sode 

3rd  1911. 

The  Hine  Vs.  Trfcvor  4  «all.  555. 
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CongressiO]  tl  enaotment  delimiting  in  detail  the  whole  field  of  the 
concurrent  jurisdiction  of  the  co  mon  law  co  irts  in  maritime  causes. 

y  rate,  very  little  can  be  hoped  for  in  further  and  lor?   delayed 
opinions  of  the  oupr^me  Gourt. 
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I  .   CONSTITUTIONALITY  0 

Since  the  passage  of  the  *-ct  of  October  6,  1917,  amending  the 
saving  clause,  two  cases  have  been  decided  in  the  federal  ^d'iralty 
Courts  which  have  considered  the  effect  of  the  amendment  uoon  the 
admiralty  jurisdiction  of  the  U.S.  Conrts  in  suits  for  pergonal 
L  e  s . 

(1) 
The  case  of  I'he  howell  was  decided  March  6,  1919  in  the  i>istTict 

Court  for  the  Southern  District  of  l^ew  '•■  ork   A  longshoreman  was  injured 

while  on  a  lighter  in  New  York:  harbor  and  he  instituted  a  libel  in  rem 

for  the  personal  injuries  received.   The  employer  claimed,  that  by  cora- 

-plying  with  the  Workmans  Compensation  Law  of  l^ew  York,  he,  by  section 

II  of  that  law,  was  absolved  from  any  liability  arising  under  the 

maritime  law. 

The  State  law  provided  (Sec.  II)  that  the  liability  of  an 
employer:-  "shall  be  excl  xsive  and  in  place  of  an  other  liability  what- 
soever, to  such  employee,  his  personal  representatives,  'usband, 
parents,  dependants  or  next  of  kin,  or  anyone  other         tied  to 
recover  damages,  at  common  law  or  otherwise  on  -ccount  of  such  injury 
or  death."  The  District  Court  held,  that  since  the  Jew  York  -^ct 
the  remedy  thereunder  exclusive  and  that  wince  C  ;>ng  ■•  i  ted  this 

law  by  the  amend- ent,  the  in.'ured  person  had  no  remedy  in  a 


(1)   257  red.  578 
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•  onam  or  in  rem. 

And  on  July  31,  1919  this  same  attitude  wa3  adopted  "by  the 

District  Court  for  the  V.estern  District  of  Lew  York:  in  «>hite  Vs.  John 
(1) 
.  -owper  Do.    The   Sourt  regarded  that  the  effect  of  the  amendment  was 

to  deprive  the  federal  Court  of  jurisdiction,  but  in  annlyinp  to  this 

case  said,-"  i  think  that   ince  this  amendment  was  not  passed  until 

after  this  cause  of  action  accrued,  this  court  was  not  deorived  of 

jurisdiction  to  determine  the  issues  oresented". 

ihe  second  case,  to  which  reference  was  made  above,  is  that  of 

12) 
itohde  Vs.  Grant  Smith  decided  June  3,  1919  in  the  District  Court  of 

a.      -    '  3  was  a  libel  in  personam  to  recover  for  personal  injuries. 

ihe  Oregon  Co  pensation  -act  did  not  contain  any  such  clause  as  Section 

II  of  the  i.ew  i'ork  Act.   -therefore  the  only  question  involved  here  was 

whether  the  amendment  itself  made  the  remedy  under  the  Oregon  Aot 

ex-lusive  and  thereby  divested  the  admiralty  courts  of  jurisdiction  in 

this  matter.   l'he  court  clearly  refused  to  take  this  position  sayinp- 

"that  where  a  p  rty  seeks  redress  for  a  maritime  tort  in  an  admiralty 

court,  either  in  rem  or  in  personam,  the  rights,  obligations  and 

liabilities  of  the  respective  parties  mu 't  bee  measured  by  the  maritime 

law  as  provided  by  Congress  or  the  general  principles  thereof,  and  that 

the  right  cannot  be  barred,  enlarged,  or  taken  away  by  state  legislal 


(1)  260  Fed.  R.  350. 
12)  259  Fed.  R.  304. 
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Th'-se  cases  hqve  iTiven  rise  to  two  questions:-  It  Is  the 
Amendment  constitutional?   End:-  If  the  Amendment  is  constitutional . 
hat  is  the  effect  of  Section  II  of  the  Mew  York  law? 

The  caie  of  the  Knickerbocker  ice  Go.  Vs.  Jtewart  nr^sentL 
"both  of  these  questions,  is  now  awaiting  decision  in  the  supreme  Court. 

it  is  believed  by  the  writer  that  the  right  saved  under  the 
recent  amendment  will  be  declared  to  be  alternative  rather  than 
exclusive,  and  that  this  change  in  the  saving  clause,  known  as  the 
Johnson  Amendment,  will  be  declared  constitutional  as  far  as  the 

question  of  the  power  of  Congress  to  adopt  state  legislation  prosoectively 

!  1  *  (  2  ] 

is  concerned,  on  the  basis  of  the  cases  of  In  re  £vahrer,  Leisy  Vs.  Mar3m 

(3) 
and  especially  by  Clark  Distilling  Co.  Vs.  Western  Md.  ...... 

In  the  last  case  it  was  argued  that  Congress  had  exceeded  its 
power  in  enacting  the  sections  of  the  Webb  Kenynon  Act,  because  it  sub- 
mitted liquors  to  the  control  of  the  states  by  subjecting  ir.t  rstate 
commerce  in  such  liquors  to  present  and  future  state  prohibition. and  that 
the  law  by  being  prospective  vioixlr'    include  very  different  state  laws  to 
the  detriment  of  uniformity. 

The  argument  that  an  illegal  delegation  of  tate  had 

been  mad"  was  declared  hy  the  Court  to  rest  on  a  misconception,   it  was 


(1)  140  U.3.  545 

(2)  lo5  J. .3.  100 

(3)  242  "J.  .  .  LI 


54 

in  effeOt,  n°t  the  will  of  the  states  that  made  the  pro!  : 

a  plioable,  hut  the  will  of  Congress,  since  the  applioation  o !'  state 

prohihitions  would  cease  the  instant  the  Act  of  Congress  ceased  to 

apply. 

The  force  of  these  decisions  will,  it  ia  "believed,  dispose  of  the 
argument  that  the  required  uniformity  will  be  destroyed.   For  it  must 
also  be  remembered  that  the  amendment  does  not  adopt  the  various  state 
laws  into  the  federal  law  which  the  federal  Courts  of  Admiralty  aoply 
in  maritime  cases.   xhat  law  remains  the  same  as  it  was  before  the 
amendment  and  is  uniform.   The  effect  of  the  amendment  is  simply  to  sa;/- 
that  states  can  enact  Workmen's  Compensation  Act  apolicable  to  maritime 
employees  and  that  the  state  courts  can  enforce  them.   The  far  more 
difficult  question  as  to  the  constitutionaly  of  the  new  addition  to  the 
saving  clause  here  arises.   A  new  ri^ht  of  action  is  created  by  the 
state  law  which  is  unknown  to  the  maritime  law.   The  Chelentis  Vs. 
Luckenback  case  seems  to  hold  that  you  must  have  a  maritime  right,  eitl  r 
one  existing  under  the  general  maritime  law  or  by  a  federal  statute, 
before  the  commnn  law  court  can  give  a  common  law  remedy.   if  this  is  the 
correct  interpretation  of  the  decision  then  it  i   very  difficult  to  >ee 

□  irt  car.  iphold  the  amendment  as  constitutional,  unless  it 
can  be  argued  i'  >ome  way  that  Con  resa  by  the  new  orovision  of 
the  saving  clause  has  created  a  maritime  right  in  the  enforcement  of 

(1  the  co   on  3  Les.    owever  it  is 

very  difficult  to  see  how  a  change  in  the  Judiciary  Act  to  the 

jurisdiction  of  Courts  can  be  regarded  as  a  piece  of  legislation  giving 
a  ri^ht  of  action. 
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Certainly  lft\  until  the  Jens  on  no 

do-cbt  could  be  entertained  on  the  "basis  of  any  previous         ourt 
decisions  as  to  the  Constitutionality  of  such  an  amendment  as  the 
endment . 

The  3tate  Courts  would  be  assumed  to  have  jurisdiction  and 
no  amendment  would  be  necessary,  as  Mr.  Chief  Justice  .Marshall  has  said 
in  the  consideration  of  the  extension  of  judicial  pov/er  to  all  cases  of 

admiralty  and  maritime  jurisdiction  in  the  early  case  of  the  united 

(1) 
.States  Vs.  Beavans. 

"It  is  observable,  that  power  of  exclusive  legislation  (  which  is 
jurisdiction)  is  united  with  cession  of  territory  which  is  to  be  the  free 
act  of  Jtates.   it  is  difficult  to  compare  the  two  sections  together, 
without  feeline-  a  conviction  not  to  be  strengthened  by  any  commentary 
on  them,  that,  in  describing  the  judicial  power,  the  framers  of  our 

ti tut  ion  had  not  in  view  any  cession  of  territory  or,  which  is 
es ■•entially  the  same,  of  general  jurisdiction. 

"  It  is  not  questioned,  that  whatever  may  be  necessary  to  the  full 
and  unlimited  exercise  of  admiralty  and        e  jurisdiction,  is  ir 
government  of  the  union.   3  ingress  may  pass  all  laws  which  are  neces 
and  proper  for  giving  the  most  complete  effect  to  this  power. 
Hill  the  general  jurisdiction  over  the  place,  subject  to  this  grant  of 

.-,  adheres  to  the  territory,  as  a  portion  of  sovereignty  not  yet 
?iven  away.   The  r-  siduary  powers  of  legislation  are  still  in 


1)  '6   ..heat.  336.  086. 
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Massachusetts. '' 

And  farther. ore,  said  the  court  in  New  Jersey  vigation 
Co.  Vs.  ..^rchants  Bank,-  "  '-"-'he  saving  clause  was  probably  inserted  from 
ab;ndant  caution,  lest  the  exclusive  terns  in  which         r  is 

•'  -rred  on  the  district  courts  might  he  deemed  to  have  taken  away  the 
concurrent  remedy  which  had  before  existed.  I'his  leaves  the  concurrent 
power  where  it  stood  at  common  law." 

if  however  the  Supreme  Court  succeeds  in  putting  a  different 
construction  on  the  Chelentis  Vs.  Luckenbach  case  so  as  to  uphold  the 
constitutionality  of  the  amendment  in  line  with  these  earlier  cases, 
the  second  point  to  be  determined  in  the  Knickerbocker  ice  Co.  case, 
nov  before  the  court,  is  the  effect  of  Section  II  of  the  New  York 
Compensation  Act  which,  according  to  the  nowell  cas^  ,  divests  the 
Federal  Courts  of  jurisdiction  and  makes  the  remedy  thereunder  exclusive, 

It  is  possible  to  decide  that  the  section  and  the  phrase  "  at 
.:.   law  or  otherwise"  must  be  int  roreted  according  to  the  evident 
i  tention  of  the  New  York  enactors  thereof,  and  that  certainly  it  pould 

ave  been  their  intention  to  in  any  way  affect  the  admiralty 
jurisdiction  of  the  federal  Courts,   further  ore,  luch  an  exclusive 
interpret  tion  would  ta':e  away  the  right  of  a  vessel  owner  to  limit 
his  liability  under  the  Limited  liability  Act  of  the  united  states, 
which  would  make  the  New  York  Act  unconstitutional. 

(1)6  toward  at  390. 
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PART   II, 


THE  JURISDICTIONAL  IMMUNITY  OF  PUBLIC  VESSELS  AND  GOODS 


TTith  a  special  discussion  of  the  rights  and  privileges 
of  immunity  accorded  merchant  vessels  chartered  and 
requisitioned  into  the  service  of  national  govern- 
ments in  the  World  War. 
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1  II 
INTRODUCTION. 

The  world-wide  activity  in  commerical  and  shipping  enterprises, 
resulting  from  the  war  operations  of  the  belligerent  nations  in  the  r^cont 
conflict,  reached  such  enormous  proportions  that  no  allied  or  neutral  port 
on  the  seven  seas  was  free  from  continual  maritime  shipments  of  nationally 
owned  c  rgoes  of  war  supplies. 

x'he  most  important  harbours  of  the  allies  were  filled  with  foreign 
ships  loading  and  unloading  war  munitions  and  supplies  as  well  as  srreat 
masses  of  food  stuffs  destined  for  public  uses.   Every  available  vessel 
was  impressed  into  service  of  the  governments  in  order  that  ultimate  srictory 
might  be  assured.   The  character  of  modern  warfare  demanded  urn; ire  un- 
precedented shipments  and  the  entry  of  the  gowprnments  into  an  inter- 
-national  businasss  to  an  extent  never  before  experienced.   Jnder  the  power 
of  legislative  ^-cts  and  executive  proclamations,  ships  were  rapidly  built, 
private  vessels  were  bought,  or  chartered,  or  requisitioned  for  govern- 
-raent  service. 

The  result  was  that  hundreds  of  former  merchant  vessels  tool:  on  a 
public  or  quasi-public  character  as  instruments  of  sovereignty.   ihe 
methods  of  operating  these  vessels  were  varied  arid,  in  in3t  nces,  un- 
-usual.   oome  were  manned  by  officers  and  enli  -ted  men  of  the  naval  forces 
of  th«        ent,  some  were  armed  and  others  wer  •  not,  still  others  " 
ODerated  by  the  original  ovners  under  a  master  and  /Cemp:oyed  and  paid  by 
the  government,   .Sometimes  ships  of  the  naval  forces  were  chartered  to 
private  companies  for  the  carriage  of  a  Drivate  cargo,  while  on  the  other 
hand  merchant  vessels  were  chartered  by  the  s-ovfrmients  for  the  trans- 
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-portation  of  a  government  owned  cargo  while  the  actual  nos  ession  and 
direction  of  the  ship  remained  in  the  owners  who  hired  and  paid  their 
master  and  crew  to  operate  it.  The  foregoing  differences,  aid  the 
difficulty  of  determing,  in  every  case,  the  effect  of  national  requisition 
upon  the  character  of  a  vessel,  have  led  to  a  wide  divergence  of  opinion  as 
to  the  extent  to  which  a  ship  in  any  particular  instance  has  become  clothed 
wi  h  the  rights  and  immunities  of  sovereignty. 

The  Admiralty  Courts  have  been  faced  again  and  again  with  suits 
against  these  ships  arising  out  of  claims  for  damage  in  collision,  claims 
for  salvage,  for  loss  and  damage  of  cargo,  and  for  breach  of  charter  parties 
and  other  maritime  contracts  unperformed  by  reason  of  a  national  reouisi- 
-tion  intervening.   A  denial  of  jurisdictionwas  made  in  these  cases  and  it 
then  became   the  duty  of  the  District  Courts  to  examine  into  the  principles 
of  the  immunity  of  sovereigns  and  their  property  from  the  jurisdiction  of  a 
foreign  tribunal  and  the  accepted  doctrines  of  international  comity  in 
regard  to  these  immunities. 

3o  complex  have  been  the  circumstances  in  the  majority  of  the  cases 
•h  have  arisen,  that  any  a  priori  reasoning  in  an  attempt  to  definit< 
establish  orinciples  and  rules,       Lng  the  immunity  from  the  jurisdic- 
tion of  the  foreign  courts,  which  can  be  aoplied  to  all  cases,        ■  ve 
very  unsatisfactory  and  will  not  accord  with  the  opinion-  which  have  been 
banded  down  in  a  number  of  instances. 

It  is,  1   'fore,  the  writer's  purpose  to  it  of  all  the 

leading  English  and  American  decisions  ••  »  -nunciated  i 
the  principles  .^overninp  the              reig]  »sels  and  poods, 

and  then,  from  the  more  redent      .,  deduct  I        La.  certain  exceptions 
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and  variation-  from  the  general  rule,  whioh  the  courts  have  been  led  to 
make  aaam^mtr   out  of  the  necessities  for  justice  and  the  exigencies  of 
circumstances. 

In  this  way,  a  more  exact  delimitation  of  the  present  status 
of  the  law  aorlied  in  these  cases  may  he  arrived  at.   however,  it  -ill  be 
admitted  that  in  certain  jurisdictions  very  different  tendencies  will  be 
obeBrved,  which  are  not  apparent,  or  do  not  exist  in  others.   These  may 
often  be  explained,  nevertheless,  on  political  and  historical  grounds. 
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II  .  LOCAL  JURISDICTION. 

Several  well  known  exemptions  from  local  jurisdiction  are 
accorded  ;nder  the  customs  of  nations  and  the  practice  of  international 
comity . 

Chief  among  these,  is  the  exemption  of  the  per  -on  of  the  sovereign 

from  arrest   r  d  tention  within  a  foreign  territory.   .^o  well  established 

is  thia  principle  that  :t  ia  not  neces  'ary  to  review  the  cases.   A  sir.ple 

(1) 
reference  to  an  Engliah  case   of  rather  unusual  circumstances  will  -how 

to  what  extreme  this  doctrine  is  carried.   The  Sultan  of  Jbhore  while 

living  incognito  in  England  under  an  assumed  name  entered  into  a  oo  tract 

to  -Harry.   Action  for  breach  of  promiae  was  subsequently  brought  against 

him  as  Slhert  Baker.  £  Certificate  from  the  British  Colonial  Office  was 

forwarded  to  the  Court  stating  that  Johore  waa  an  independent  State  and 

that  the  defendant  was  the  sovereign  ruler  of  it.   The  Court  accepted  I 

as  conclusive  as  to  the  status  of  such  sov  reign.   And ,  although  it  was 

argued  that  the  immunity  attached  only  to  acts  done  by  a  sovereign  in  hia 

character  as  sovereign,  and  that,  therefore  he  had  waived  his  im    Lt;  an  d 

privilege  by  coming  into  the  country  and  ma-:ing  contracts  as  a  private 

individual,  the  court  nevertheless  dismissed  the  case,{,  all  the  juderes  con- 

-curring  in  the  view  that  he  could  not  be  subjected  t  :>  the  jurisdiction 

unless  he  voluntarily  submitted  to  it,  and  that  he  was  not  required  to 

elect  whether  he  would  submit  until  the  court  soup-ht  to  subject  him  to  its 

(2) 
process. 


(1)  Mighell  fa.  ..iltan  of  Johor    ... 
(])■-.  .  7ol  II.  p.   •   . 
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a  second  class,  to  which  Immunity  is   ranted  in  11  c  ;ntries,  is 
that  of  ambassadors  and  foreign  ministers. 

mity  also  extends  to  foreign  troops  and  all  military  forces 
who  -re  permitted  to  pass  through  the  territory  under  a  special 
granted  "by  the  government,   -another  large  class  of  exemptii         nd 
in  countries  not  possessing  European  civilization,  chiefly  in  the  Jast. 
exemption  from  the  local  law  is  termed  "extraterritorialty"  and  is 
generally  secured  by  treaties.   in  those  countries  due  to  the  diversity 
of  customs,  laws  and  habits  jurisdiction  is  exercised  over  foreigner 
their  respective  diplomatic  and  consular  officials. 

The  above  comprise,  in  general,  the  classes  of  individuals  that  are 
exempt  from  civil  process.  (  It  is  not  here  croposed  to  enter  into  an 
examination  of  the  exemptions  from  local  criminal  jurisdiction  applicable 
to  these  classes. ) 

Immunity  extends  however  to  certain  things  as  well  as  individuals  . 

-  these,  there  are  two  main  classes,  viz:  Public  v'es'els,  including 
ohips  of  .»ar,  and  Tublic  Property.  And  it  is  these  with  which  we  are 
chiefly  concerned,  in  solving  the  oarticular  problems  that  have  rpc •• 
arisen  in  -n-d  iralty  and  maritime  jurisprudence. 

One  of  the  earliest  cases  in  american  jurisprudence  involvi] 

consideration  of  the  whole  auestion  of  1  comity 

(1) 
was  the  famous  case  of  The  Exchange  ,  the  remarkable  opinion  : 

was  written  by  Chief  Justice  .-'-ar shall  in  1812.   x«o  better  method  can  be 

adopted  for  opening  up  the  underlying  principles  nnd  the  reasons 


1      I be  ichooi •  .  ,  *  Cranch  116. 
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granting  of  immunity,  than  by  the  use  of  li  eral  quotations  from  that 
eminent  jurist. 

"ihe  jurisdiction  of  the  nation  within  its  wwn  territory  is 
necessarily  exslusive  and  absolute.   it  is  susceptible  of  no  limitation 
not  imposed  by  itself.   Any  restriction  upon  it,  deriving  validity  from 
an  external  source,  would  imply  a  diminution  of  its  sovereignty  to  the 
extent  of  the  restriction,  and  an  investment  of  that  sovereignty  to  the 
same  extent  in  that  power  which  could  impose  such  restriction. 

"All  exceptions,  therefore,  to  the  full  and  co-nplete  power  of  a 
nation  within  its  own  territories,  must  be  traced  up  to  the  consent  of  the 
nation  itself.   They  can  flow  from  no  other  legitimate  source.   This  consent 

may  be  either  exoress  or  implied.  " '"The  world  being  composed  of  distinct 

sovereignties,  possessing  equal  rights  and  equal  independence,,  whose 
mutual  benefit  is  promoted  by  intercourse  with  each  other,  and  by  an  inter- 
-change  of  those  good  offices  which  humanity  dictates  and  it  wants  require, 
all  sovereigns  have  consented  to  a  relaxation  in  practice,  in  cases  under 
cert-tin  peculiar  circumstances,  of  that  absolute  and  complete  jurisidction 
within  their  respective  territories  which  sovereignty  confers. n 

nation  would  justly  be  considered  as  violating  its 
that  faith,  might  not  be  expressly  p:i~hted,  which  should  sud  Lth- 

-out  previous  notice,  exercise  its  territorial  powers  in  a  manner  not  con- 
-sonant  to  the  usages  and  received  obligations  of  the  civilized  world. 

"  ihis  full  and  absolute  territorial  jurisdiction  being  alike  the 
attribute  of  every  sovere:   .     being  incapable  of  conferring  extr 
territorial  cower,  would  not  seem  to  contemplate  for 
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their  sovereign  rights  as  its  objects,   une  sovereign  eot 

amenable  to  ai.o;ther;  ai.d  being  bound  by  obligations  of  the  hiphest  character 
not  to  degrade  the  dignity  of  his  nation,  by  placing  himself  or  its 
sovereign  rights  within  the  jurisdiction  of  another,  can  be  supoosed  to 
r  a  foreign  territory  only  under  an  express  lie  nse,  or  in  the  con- 
fidence that  the  immunities  belonging  to  his  independent  sovereign  station, 
though  not  exoressly  stipulated,  are  reserved  by  implication,  and  will  be 
extended  to  him. 

"This  perfect  equality  and  absolute  independence  of  sovereigns, 
and  this  common  interest  impelling  them  to  mutual  intercourse,  and  an 
interchange  of  good  offices  with  each  otherj  have  given  rise  to  a  class 
of  cases  in  which  every  sovereign  is  understood  to  waive  the  exercise  of 
a  p  rt  of  that  complete  exclusive  territorial  jurisdiction,  which  has  been 
stated  to  be  the  attribute  of  every  natio-  '.' 

.1  ong  these  enumerated  classes,  is  that  of  the  foreign  military 
forces,   ohips  of  -ar  are  indeed  within  this  class  by  analogy  but  it  is 
not  to  be  assumed  t;  at  they  are  goT-  rned  by  the  sai  •         :  es  of  c 
as  the  land  forces  in  determining  their  immunity. 

THE        Y  A0Qr'KD^  :.•!■  .OF   .  . 

In  1811,  the  Balaou,  an  armed  public  vessel  of  France  entered  the 
port  of  Philadelphia.  A  libel  was  filed  in  the  District  I  the 

vessel  by  M.  ./addon  and  others  who  alleged  that  she  was  or 

npe,  of  v/hich  the  Ben  the  sole  that  she  ; 

the  year  before  been  unlawfully  captured  at  sea  by  persons  acting  under 
the  orders  of  the  French  Government.   i'he  point  involved, 
whether  an  American  citizen  could  assert  i ;  *  ,  B   itle 
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to  an  amed  national  vessel  of  a  foreign  country,  found  within  the  waters 
of  the  United  States,  or  was  the  ship  immune  from  jurisdiction. 

The  rule  in  the  case  of  troops  and  other  land  forces  is  that  tl 
exemption  depends  upon  an  express  license  granted  by  the  (^overnmer.t,  l'his 
license  cannot  be  -^resumed.    Bu"t  this  rule  is  not  equally  annlicable 
to  war-ships  says  Marshall,  for  if  there  is  no  express  prohibition  of 
entry,  the  ports  are  considered  open.   Vessels  of  war,  therefore  enter,  ir. 
the  absence  of  treaty  stipulations,  under  an  im\plied  license.   The 
question  then  arisfes  as  to  why  vessels  of  war  should  be  exempt  an 
merchant  vcs -els  are  not,  when  both  classes  enter  under  an  implied  li 

in  the  first  place  it  is  impossible  "  to  eonceive,  whatever  may  he 
the  construction  as  to  nrivate  ships,  that  a  nrince  who  stipulates  a 
oas  -ape  for  his  troops,  or  an  asylum  for  his  ships  of  war  in  distress, 
should  mean  to  subject  his  army  or  his  navy  to  the  jurisdiction  of  a 
foreign  sovereign." 

Private  merchant  vessels,  on  the  other  hand,  like  individual 
merchants  who  spread  themselves  ir.rii  'criminately  throu  h  a  foreign  nation, 
are  not  exempt,  since  to  permit  them  to  be, would  prove"  inconvenient  and 

rous  to  society  and  would  subject  to  the  laws  to  continual  infraction, 
and  the  government  to  degradation." 

The  foreign  government  would  likewise  have  no  real  reason  for  de- 
-siring  i  rnunity  for  its  private  merchant  si    .  ed  by 

the  p-overn-ient  nor  are  they  eng'iped  in  national  pursuits.   »hile  on  the 
contrary  a  war-ship  acts  under  the  immediate  and  direct  command  of  the 
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sovereign  and'  is  employed  by  him  in  national  objects.   Any  inter 
would  affdct  his  pov.er  and  his  dignity. 

It  is  to  be  noticed  that  in  his  opinion  -larshall  makes  no 

reference  to  the  older  legal  fiction,  sometimes  termed  the  territoriality 

of  a  vessel,  a  doctrine  that  ships  are  Qoating  protions  of  the  country 

upon  which  they  depend  and  are  thus  a  continuation  or  prolongation  of 

territory  and  indeed  thi  -  fiction  is  now  almost  universally  put  aside  as 

11) 
untenable. 

Another  important  point  which  should  be  observed  in  the  oninion  is, 
that  the  Balaout  is  not  described  as  an  armed  ship  of  war  "  but  as"  s 
public  vessel  belonging  to  his  imp-  rial  ^aje  sty,  and  actually  employed 
in  his  service."   ihus  a  larger  class  was  admitted  to  exemption. 

In  1879  the  English  Ad  iralty  Ooufct  unhesitatinp-ly  accorded 

12) 
immunity  to  a  famous  old  frigate  of  the  United  States  .   ihe "Constitution" 

while  returning  home  from  the  Paris  Exposition  with  a  cargo  of  American 

exhibits  belonging  to  private  parties,  was  stranded  on  the  south  eo:.st  of 

Land  and  received  salvage  services  from  an  English  tug  which  brouj  I 

an  action  against  the  ship  and  her  cargo  for  salvage  remuneration.   ihe 

•ican  Mi  ister  filed  a  suggestion,  through  solicitors,  that  the 

" Constitution "was  a  national  ship  of  war  and  that  her  cargo  consisted  of 

roDerty  of  which  the  Jnited  States  government  had  for  public  purposes 

charged  itself  with  the  care  and  protection.   x'he  court  then  hel ■•  t 

no  warrant  for  her  arrest  could  issue,  either  in  respect  of  ship  or  cargo. 

(3) 
A  similar  case  had  aris  ,     re  a  Dutch  si  I 


U  of     ,  IntJ   '.'■'   p.  212  .  77    cf.also  Part  LII  infra,  page  118, 
,2J,xhe  Constitution  L.H.  4  .  .  .  .   L879. 
(3)  Ihe  inns  urederik  2  Uodson  451. 
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of  war  with  a  valuable  cargo  of  spices  and  oth^r  poods  on  boi  r 
libeled,  shi   and  cargo,  for  salvage  services  rerdered.   it  i   true  ' 
the  ship  and  ca^gc-  w  re  held  liable  under  t]         e  lien  but  this  » 
not  until  after  the  .jutch  government  had  submitted  to  the  .jurisdictic 
requesting  that  the  amount  of  recompense  due  the  salvors  should  be  awarded 
by  the  Admiralty  ^ourt. 

It  therefore  can  be  announced  as  a  general  proposition  of  international 
law  and  comity  that  arned  ships  of  --ar  and  their  cargoes  are  emempt  from 
local  process  and  arrest,   however,  there  is  one  exception  as  r  gards  cargo 
which  is  well  illustrated  by  the  American  case  of  the  oantissima  irinidad. 

A  libel  was  filed  by  the  Jonsul  of  -pain  in  the  -istrict  Court  of 

Virginia  in  1617  against  the  cargoes  of  two  armed  vessels  of  the  Jnited 

(2) 
Provinces  of  iiio  de  la  flata  .   1'hese  libeled  cargoes  were  asserted  to  be 

part  of  the  cargoes  of  two  3  anish  ihips,  which  had  been  unlawfully  and 

piratically  captured  on  the  hie-h  seas  by  the  former  armed  vessels. 

furthermore  it  was  claimed  that 'the  capturing  vessels  had  been  originally 

equipped,  fitted  out,  and  armed  in  the  Jnited  -Mates  in  violation  of  the 

neutrality  of  thi'3  country.   -i-he  question  at  issue  was  then,  granting  that 

public  ships  of  war  are  exempted  from  local  jurisdiction,  whether  all 

property  captured  by  such  ships  is  exempt  also  dm  the  ground  thit  it  was 

.and 
captured  for /by  the  sovereign,  and  that  no  sovereign  is  answerable  for  his 

acts  to  the  tribunals  of  any  foreign  pov 

-he  Supreme  Court  discussed  the  prir.ci  les  of  imraunit;  . 


11)  7  nheaton  28o  ( 1822) 

(2)  During  the  exi        :"  the  Civil  ..ar  between  Spain       r   olonies 
and  crevious  to  the  acknowledge  ent  of  the  independence  of  I 

the  United  states,  the  colonies  were  deemed  belligerent  nations  an 
-fore  e, titled  to  all  the  sovereign  rights  of  war.  . 
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out  that  it  was  not  founded  upon  any  notion  that  a  C  had 

an  absolute  ri^ht,  in  virtue  of  his  lovereignty,  to  an  exemption  of  t 
property,  but  that  it  arose  from  the  presumed  CO'  sent  or  license  of 
nations.  ■  ■"•nd  says  Story:-  "  -Lt  would  indeed  be  strange  if  a  license 
implied  by  law  from  the  general  practice  of  nations,  for  the  purposes 
of  peace,  should  be  construed  as  a  license  to  do  wro#g  to  the  nation 
itself,  and  justffy  the  breach  of  all  those  obligations  which  pood  faith 
friendship,  by  the  same  implication,  impose  upon  those  who  seek  an 

asylum  in  our  ports. ..hatever  may  be  the  exemption  of  the  public  ship 

herself,  and  of  her  armament  and  munitions  of  war,  the  prize  property  which 
she  brings  into  our  ports  is  liable  to  the  jurisdiction  of  our  courts,  for 
the  purpose  of  examination  and  inquiry  and  if  a  proper  case  be  made 
for  restitution  to  tho^e  whose  possession  has  been  divested  by  a  violation 
of  our  neutrality;  and  if  the  e-oods  are  landed  from  the  public  ship  in  our 
ports,  by  the  express  permission  of  our  own  poverrmvnt,  that  does  not  vary 
the  case,  since  it  involves  no  pledge  that  if  illegally  captured  they  shall 
be  exempted  from  the  ordinary  operation  of  our  laws." 

'■The  liability  of  the  careo-  s  of  the  war-ships  in  this  case  was 

decided  on  the  well  :  own  doctrine  of  prir.e  that  property  captured  in  breach 

of  the  lawd  of  neutrality  is  held  by  the  orize  courts  of  the  neutral  s^tate 

(1) 
not  to  be  lawful  prize.   ihese  circ  would  warrant  a  denial  of  the 

usual       I  on* 


(1J    ..heaton  •  -nternution  i-aw,  pt.    4   c.2   14;    c   3.    11-J.3 

Hallect  ■'  "  52-24 

1.    PI  "  '  371. 

3  "  "  "  452- 
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As  a  further  explanation  of  the  principle  announced  in  the  3an- 

-tissima  Trinidad  howev  r,  attention  must  be  called  to  a  related  doctr'ne 

of  prize  law  to  the  effect  that  the  trial  of  prizes  belongs  exclusively  to 

(1) 
the  courts  of  the  country  of  the  captors. 

IPS  AND         TS. 

In  1842,  the  brig  of  a  BritishShipping  Company  was  run  down  in  the 
-nglish  Channel  by  Her  ..lajesty's  troop-ship  Athol.   Upon  a  suit  for  d- 
the  court  refused  to  exercise  juri  'diction.   Nor  would  it  issue  a  raoniti  n 


11)  Justice  -tory  in  the  case  of  the  invincible  2  Callison  29  f  1814 J  adhered 
to  this  doctrine.   The  invincible  was  a  French  private  armed  ship  duly 
commissioned  a;  cruiser,  captured  by  the  British  and  subsequently  recaptured 
by  an  American  privateer  and  carried  into  Portland  and  proceeded  against  in 
the  .District  3ourt  of  Maine  as  prize  of    r.    .  o  claims  were  set  up 
against  the  ship,  one  by  the  French  Consul  and  another  by  American  owners  of 
another  ship,  the  .ount  riope.   This  latter  claim  was  for  iamages  cused  by 
the  invincible  when  it  captured  and  carried  off  the  .  ount  nope  on  the 

seas.   xhe  question  therefore  was  a  to  the  legality  of  the  capture  of  the 

pe  by  the  invincible.   The  court  refused  jurisdiction  over  the 
claim  on  the' above  principle,  even  though  the  -ount  hope  had  actually 
nev  r  reached  France,  having  been  captured  by  the  British  from  the  French 
b'  ore  arrival. 

12)  Ihe  -thol  1  ...  aobinson  382  (1842) 
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1J 
against  the  ^ords  iJornmissiohers  of  the  Admiralty  to  answer  in  t}.e  suit. 

■these  .bords  however  did  late  involuntarily  appear  and  jurisdiction  was  there- 
upon exercised  aid  damages  awarded,   nnd  Similarly  a  transport  which  was 
arretted  under  a  warrant  from  the  Irish  Court  of  Ldmiralty  in  a  cause 

collision  was  released  by  that  court  uoon  its  being  shown  that  she  was  the 

(2) 
property  of  the  crown  and  employed  in  the  public  service. 

(3) 
In  the  Thomas  A  ocott  a  transport  ship  owned  by  the  United  States,  but 

not  commissioned,  was  exempted  and  the  general  doctrine  was  announced  that 

all   blic  property  in  the  possession  of  the  government  for  public  pur 

is  im  iune  from  legal  process. 

Conversely,  civil  salvagers  allow  d  in  admiralty  against  a  government 

transport,  which  had  been  captured  and  abandoned  by  the  enemy,  and  found  by 

salvors  in  the  situation  of  a  derelict  not  in  the  possession  of  the  govern- 

(4) 
-ment. 

transports  are  universally  regarded  by  the  courts  as  parts  of  the  hav-il 
forces  of  the  government  arid  although  they  are  not  neces  -arily  armed  ships 
of  war,  the  same  immunity  is  to  be  accorded  them  as  to  vessels  of 


11)  For  a  discussion  of  the  British  practice  of  the  Crown  submitting  to 
jurisdiction  through  the  aopearance  of  the  Lords  of  the  Admir  11  . 
infra-  page  81. 

e  Lesolute  o5  L.T. 

(3)  10  1 726 

(4)  The  Lord  Lei -on  *dw.  *dm.  79. 


73. 

upon  the  same  reasoning,   Two  recent  cases  in  the  American  Courts  will  show 

to  vhat  extent  the  above  ruling  is  adhered  to  in  the  Jnited  ilates. 

(1) 
(a)   THE  PAI.IPA . 

A  vessel  regularly  enrolled  as  a  ship  of  the  Argentine  Navy  as  a 
transport,  and  flying  the  naval  ensign  of  that  repubic,  whose  officers  and 
crew  were  officers  and  enlisted  ny  n  of  such  Navy,  was  libeled  in  the 
District  3ourt  for  the  ^astern  District  of  New  York  for  damages  for  a 
collision.   The  Coirt  dismissed  the  libel  on  the  ground  that  public  ships  of 
a  sovereign,  whether  armed  or  not,  v/hen  they  are  in  the  actual  possession, 
custody  and  coi.trol  of  the  nation  itself,  are  not  answerable  legally  (  in 
the  absence  of  consent)  in  her  own  or  other  courts,   This  decision  was  made 
even  though  the  fampa,  at  the  time  of  the  collision,  was  carrying  a  cargo 
of  general  merchandise  belonging  to  private  persons,  it  appeared  that  this 
carp-o  was  carried  for  the  benefit  of  the  argentine  republic, aad  as  an 
incident  to  her  voyage  to  this  country  to  obtain  coal  and  munitions  for 
the  use  of  the  government. 

(2) 

(b)   TK^  MAI-fO 

ival  transport  o-ned  by  the  government  of  3hile,  and  in  its  possessioi 

through  a  naval  captain  and  crew  was  chartered  to  a  private  individual 

to  carry  a  coramerical  cargo  of  hides.   The  hides, which  wore  owned  by  a 
N--W  J  •      -ooration,  were  damaged  in  transitu.   Tt  wa         to  have 
tne  ship  seized  for  this  damage  by  an  action  brought  in  tl 


(1)  245  Pe  L.     .137  i.ng,  2'j  ,  1917. 

12)  252  Fed.  ^ep.  627  also  cf  25y     .      367.         8,  1918. 


74. 

for  the  southern  district         irk.   i'he  Chilean  Krabassy  filed  a 

suggestion  setting  fjrth  the  national  character  of  the  3hip  and  prayed 

release  of  the  ship.   The,  court  released  the  ship  stating  definitely  that 

a  sovereign  does  not  lose  his  immunity  and  privileges  by  laying  down  hi3 

iter  as  a  sovereign  and  entering  into  trading  transactions.  xhe  cases 

(1) 
which  have  developed  this  doctrine  are  eonsidered  in  a  subsequent  section. 

Ihis  is  the  only  recent  instance  in  which  purely  priv  t<      erical  c 

were  carried,  and  businees  conducted,  by  a  ship  belonp-inp  to  the  nub  ic 

naval  forces,  and  although  the  doctrine  here  involved  is  somewhat  out  of 

it  logical  place,  the  case  is  here  remarked  upon  to  further  impress  the 

er  principle  I  subject  to  the  exceptions  noted)  that  a  public  naval 

vessel,  in  the  actual  possession  of,  and  under  the  control  of  the  govern- 

(2) 
-ment ,  is  together  with  its  cargo,  exempt  from  local  process. 

An  exc  llent  statement  by  Judge  Mayer  is  found  in  the  ^aipo 

(3) 
decision,  concerning  the  result  and  effect  of  holding-  such  a  vessel  immune. 

"It  is  said  great  loss  and  inconvenience  may  be  visited  ipon  the 

of  oeople  who  deal  with  a  vessel  thus  immune,  and  that  American  Citizens 

will  be  put  to  the  trouble  and  expense  for  claims,  large  and  small,  of 


(1)  cf.  infra  p. -87-93 

(2)  In  the  'econd  ^aipo  cise  259  ^ed.  367  (1919)  the  attempt  was  made  to 
arrest  the  vessel  under  a  maritime  lien  arising-  out  of  a  tort.   But  the 
same  rule  was  aoplied  and  the  ship  was  a  jecond  time  exempted,  on  the 
ground  that  the  maritime  lien  was  to  be  treated  the  same  whether  it  arose 
out  of  the  contract  or  tort. 

(3)  252  j'ed.  -  D,  630. 
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seekin-  their  relief  in  far-distant  foreign  jurisdictions.   The  answ^  r 
that,  when  one   knows  with  whom  he  is  dealing  and  the  law  apolicable,  he 
must  arrange  accordingly.   This  may  be  difficult,  hut  in  these  days  of 
rapid  changes,  accommodation  to  new  conditions  is  accomplished  effectively 
and  expeditiously". 

"While  diplomatic   questions  are  beyond  the  Court's  orovince,  yet 
practical  considerations  of  comity  are  not  to  be  lost  sight  of  ".   The 
American  Government  has  placed  naval  officers  and  men  on  ships  to  safe- 
guard them,  and  these  ships  are  engaged  in  commerieal  enterprises  which 
are  of  benefit  to  the  people  at  large.   And  as  time  is  so  important  a 
factor,  a  detention  by  process  of  a  court  might  cause  incalculable  damage, 
"whatever  loss  or  inconvenience,  if  not  safeguarded  against,  might  thus 
result  either  to  our"  people  when  dealing  with  foreign  ships  or  to  foreign 
peoples  vhen  dealing  with  us,  is  the  price  which  the  individual  is  v- 
for  the  ultimate  benefit  of  his  country." 

.  fTIOM  OF  I  MUHITY  T  )  OTHER  PUBLIC  VESSELS  . 

OF  SOVEH 

LISHTSHIPS . 

rhree  light -boats  were  bu'lt  in  the  State  3f  -Massachusetts  for  the 

United  States,   •'■hey  had  been  accepted  and  paii  for  by  the  government  and 

title  thereto  had  vested  in  the  Jrited  States,  b;  possession  of 

them  and  fitting  them  for  use  v/ith  lanterns  etc.,  oubsequ  r.tly  an  ac4 

in  rem  was  bro  terials  firnished  in  the  o        'on  of 

(1) 
the  ships  by  certain  sub-cor. tractors,   but  nrior  to  their  actual  use  as 

(1)  Br:        ItEir  •  ■.  EE  — V  Boa  s  11  Allen  (  mn3  \)T5?       .      case 
offers  an  exhaustive  Lnquirj  Into  all  the  previous  oas  a  in 
American  law  bearing  upon  the  point  at  issue. 
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light-ships  by  the  g  ;vernment. 

Lty  from  arrest  was  established  by  the  State  Court  ii        ise,  not 
because  the  ships  were  instruments  of  war,  but  bee  une  they  were  it  "itruments 
of  sovereignty.   Nor  wa^  the  exemption  dependent  upon  the  extent  or 
manner  of  their  actual  use  at  any  na^ticular  time, but  on  the  T)ur.io:-:e  to 
which  they  were  devoted. 

The  importance  of  this  well-considered  decision  by  the  -Massachusetts 
Court  can  not  be  over-loo;:ed,  for  frorn  this  case,  as  a  precedent,  bjth 
English  and  ^nerican  Courts  have  adopted  broader  and  more  liberal  doctrines 
of  exemotion,  and  the  phrase  '  ir.  -trument  of  sovereignty'  is  now  a  plied 
by  the  Adiralty  Courts  to  cover  many  classes  of  vessels  engaged  in 
public  business.   -"-'here  are,  undoubtedly,  certain  kinds  of  ships  devoted 
to  governmental  and  public  "uses,  which  on  grounds  of  policy,  should  be 
exempted  from  detention  and  the  resulting  loss  of  time,  w;:ch,  prior  to 
this  decision,  could  with  difficulty  have  claimed  exemption  on  a  well 
recognized  legal  ba^is,  if  at  all. 

Before  tracing  the  extention  of  this  doctrine  of  in  sub- 

-sequwnt  cases,  a  second,  and  most  important  rule  of  lav;,  as  anplied  in 
admiralty,  must  be  here  announced,  as  it  is  in  thi^  same  case  of  Bri 

ht-3oats,  that  the  rule  finals  one  of  its  most  brilliant  expositions 
-;erican  law. 

A  -  lBLE  BY  A  

- 
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.ig  was  pointed  out  in  the  Brig.^s  case  the  question  was  not  as  to 
the  validity  of  the  petitioners  title  but  as  to  the  mode  of  asserting  it; 
not  of  ri?ht,  but  of  remedy,   -"-he  sovereign  power  had  not  submitted  it 
to  the  jurisdiction  of  the  court  by  bring-in;?  a  civil  action  to  enforce  its 
own  ris-hts  to  property  in  the  possession  of  an  individual,   i'he  united 
.states  had  only  apijenred  soecial  y  to  the  Jurisdiction.   In  the  absence 
of  permission  it  co-Id  not  be  sued.   iet  the  contention  was  advanced  that 
bj   ringing  the  process  in  rem  the  suit  was  solely  against  the  ship  itself 
and  that  the  otate  was  not  thereby  in  any  way  made  party  to  a  suit.  i:he  -hip 
alone  was' affected. 

ihe  court  denied  that  a  suit  in  rem  against  the  ship  was  one  which  did 
not  affect  the  gov  rnment.  i'he   ffect  of  the  process  was  to  attach  and  hold 
under  power  of  sale  the  whole  property,  including  the  title  of  the  jnited 
•States,  and  that  in  this  way  the  united  states  would  in  effect  be  i'loleaded 
and  summoned  in  as  a  defendant.  The    orocess  in  rem  "does  r:ot  wait  for  f'nal 
adjudication  of  the  rights  of  the  parties,  before  it  ta>es  the  o-operty  out 
of  the  hands  of  its  owner  and  possessor;  but  assumes  the  custody  at  the  v 
first  stage  of  the  proceedings.   Ar.d  thus,  if  these  petitions  can  be 
sustained,  any  attorney  of  a  state  court  may  cause  a  public  vessel  of  t'e 
Jnited  states  to  be  taken  out  of  their  possession  without  a        ;>  is 
judicial  investigation  of  the  petitioner's  claim,  and  at  a  moment  when  t] 
exigences  of  the  oe,  kno  n  only  to  the  e  ecutive  depi 

and  which  may  not  safely  be  disclosed,  require  its  immediate  dispatch  to  a 

Qt  station."   oich  would  h 
claim. 
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re  had  been,  previous  to  this  ca:?e,  an  opinion  of  Justin 

(1) 
in  1838  in  the  case  of  Jnited  -States  Vs.  Wilder   in  which  apparently  an 

attempt  was  made  in  several  obita  dicta  of  his,  to  draw  a  di 

between  the  prohibition  of  suits  in  personam  against  the  Government 

•uits  in  rem.   He  says  on  page  312,  "It  is  said,  that,  in  cases  where  the 

united  states  are  a  party,  no  remedy  by  suit  lies  against  them  for  con- 

-tribution;  and  hence  the  conclusion  is  deducted,  that  there  can  be  no 

remedy  in  rem,   ^ow,  l  confess,  that  I  shou"!  reason  altogether  from  the 

->ame  premises  to  the  opoosite  conclusion.   The  ver.         tai  e,   ,  that 

no  suit  would  lie  again  it  the  United  States  in  its  sovereign  capacity, 

would  seem  to  furnish  the  strongest  ground,  why  the  remedy  in  rem  should 

be  held  to  exist."  in  other  words,  he  holds  that  the  action  can  be 

brought  and  the  amount  to  be  paid  ascertained  by  the  Court.   But  bejrond 

that  the  court  could  not  go  in  enforcing  the  award  against  the  jnited 

states.   The  judgment  would  be  nnenforceable ,  but  one  which  the 

was  competent  to  discharge  at  its  own  volition. 

Certainly  he  overlooks  the  fact  that  the  c  irt  b;  ordering  the 
process  in  rem,  at  the  very  inception  of  the  action,  actually  deprives  the 
Jnited  otates  of  the  use  of  its  property.   Altbgeth  r  the  eminent  Justice 
here  got  on  to  very  dangerous   ground  but  the  law  was  saved  fro-  the 
possible  unfortunate  result  of  such  an  opinion  by  the  fact  that  in  this 
particular  Wilder  case,  the  United  states  had  on  it  own  initiative  come 
into  court,  as  it  itself  had  brought  the  suit  in  trover  to  recover  c 
goods. 


(1)  3^ummQr  308  (•  C.C.of  13.     . 
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■  obiter  of  Just ioe  »1 .  ■  '  tish 

Courts,  particularly  by  -bord  Justice  Brett  in  the  case  of  the  Pa 

(1) 
Beige  .   In  discussing  the  nature  of  the  process  in  rem  he  sa;   -    But  we 

cannot  allow  it  to  be  supposed  that  in  our  opinion  the  owner  of  the  propert; 

is  not  indirectly  impleaded,   j-he  course  of  proceeding,  undoubte 

first  to  seize  the  nroperty.   it  is  not  necea  'ary,  in  order  to  enable 

to  proceed  farther,  that  the  owner  should  be  personally  served 

rocess."   I'he  seizure  is  accomplished  by  a  public  formality  and  notice, 

r  has  a  r  ear   Qd  show  cause  and  th's  rirht  car.no  t  be 

denied  him,  if  he  is  not  given  the  opportunity  to  protect  his  property  from 

a  final  decree  by  the  Court,  the  judgment  in  rem  would  be  contrary  to 

natural  justice.   The  owner  Ls  t  is,  at  lea-t,  indirectly  imoleaded  to 

answer  to,  that  is  to  say  to  be  affected  by,  the  judgment  of        rt. 

it  cannot  1         I  that  a  Court  which  seiz 

does  not  subject  that  person  to  its  jurisdiction.   "To  implead  an  indep< 

sov'  reign  in  such  a  way  is  to  call  upon  him  to  sacrifice  either  his 

or  his  independence.   io  place  him  in  that  pos;tion  is  a  breach  of  tl 

principle  upon  wh  cl"  his  imminuty   from  jurisdiction  rests.   -e  t; 

he  cannot  be  so  indirectly  impleads  ,   .  be  direcl 

(2) 
eaded. " 

(.  ) 
Supreme  the  Siren  held,  thro       -lice 

field,  that  a  proceeding  in  rem  would  not  lie  e         o  roperty 

of  the  onited  States.   *'  In  such  a  case  the  claim  exists  equal" 


i  1)   Lav 7   1 

(2)    5   P.D.    21lJ    I  1880) 
UO    7    ..a   1.    152    at    lf.5 
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el  "belonged  to  a  private  •      ,  but  for  r  a  ions  of  public 
already  stated,  cannot  b< 
It  3tands,  in  that  respect,  like  a  c&aim  against  the  g         ,  inc   ble 

of  enforcement  without  its  consent,  and  unavailable  for  an. 

The  inability  of  such  claimants  in  admiralty  to  obtain  spe 
payment  and  justice  against  public  vessels  of  the  United  State     ,   Lor 
to  the  Act  of  1920  one  of  the  unfortunate  weaknes^esof  oar  American 
The  method  of  procedure  adopted  in  England  for  the  enforcement  of  s  • 
clai       Far  more  satisfactory.   And  it  was  probably  due  to  this  very 
weakness  of  our  law,  that  inferior  courts  throughout  the  country,  seeing 
the  necessity  of  some  rapid  justice  in  particular  cases,  have  resorted  to 

forms  of  expedients  and  reasoning  to  escape  the  apparent  impleading 

(1) 
of  the  united  31  ates  in  invitum. 

The  -n-ct  of  Mar.  9  1920  has  now  greatly  relieved  the  situation  by 
•  Lng  suits  in  personal,  against  the  Jnited  States  in  Admiralty  in 
••^s  arising  out  of  the  operation  and  management  of  merchant  shir 
the  Jnited  "Hates  through  the  Emergency  Fleet  Corporation. 

.  _:  1    _^_  -         ■   _.-.•_.-.  i 

IK  ADMIRALTY. 
In  England,  where  there  exists  a  claim  blic  Vessel  c 

by  the  Crown,  the  present  practice  is  to  file  a  libel  in  r>>m  upon  v 
the  court  directs  the  registrar  to  write  to  the  .Lord  a  of  t) 
requesting  an  anoearar.ce  on  behalf  of  the  3rowi  . 

the  crov/n,  and  upon  such  a  request  usually  appear,  and  this  is  equii 
to  a  waiver  by  the  Crown  of  its  privileges  as  sovf-T  •  subse- 

quent proceedings  are  conducted  •  s  in  other  cases.   Mowev- 


(1) 


aven  t]        me  Court  •        Lf  at  times  gone  far  1     g 


i  'sues  in  these  cases  for  the  arrest  of  the  vessels  of  the  Crowr: 

for  reasons  of  public  policy  they  are  not  taken  into  custody,  and 

-more  it  is  to  be  presumed  that  the  government  will  at  once  satisfy  a  decree 

rendered  by  its  own  tribunals  in  a  case  in  which  it  has  voluntarily 

(1) 
appeared. 

ver,  no  oower  resides  in  an  English  Admiralty  Oourt  to  issue  a 

(2) 
monition  to  the  .Lords  of  the  Admiralty  to  appear  in  a  suit  of  this  sort. 

'x'he  policy  of  the  Government  is  to  submit  itself  to  the  jurisdiction  of  its 

arts  on  applications  for  a  redress  of  grievances,   it  is  believed  that 

Jaw 
this  British  practice  has  at  times  affected  the  American  and  has  been  1 

origin  of  the  not  infrequent  contention  that  public  ships  can  be  subjected 

to  maritime  liens,  without  the  express  consent  of  the  government. 


the  prohibition  of  impleading  the  United  states  as  is  exampled,  for 
by  the  case  of  [J. 3.  Vs.  i^ee  106  U.S.  196.  -"-here  the  ^ourt  arguing  fr 
quotation  of  Marshall  in  U.  3;  V.  meters  5  Craneh  116  that  "  it  certainly  can 
never  be  alleged  that  a  mere  suggestion  of  title  in  a  State  to  pro-  rty  in 
possession  of  an  individual  must  arrest  the  proceedings  of  1 
prevent  their  loo'ring  into  the  suggestion  and  examing  the  validity  of  the 
title"-held  that  the  doctrine  of  the  non-suability  of  the  United  States  has 
no  apCication  to  officers  and  agents  of  the  United  ->:ates  who,  when  as 
holding  possession  of  property  for  public  uses,  are  sued  therefore  by  a 
person  claiming  to  be  the  owner  thereof  or  entitled  thereto.   But  the  law- 
-fulness  of  that  possession  and  the  right  or  title  of  the  united  states 
to  the  property  may  be  the  subject  matter  of  inquiry  and  judged  accordingly. 
ihe  defendants  were  sued  individually  as  trespassers  and  they  set  up  an 

rity  as  officers  of  the  Jnted  states  which  the  court  held  to  be 
-lawful/  But  any  suit  against  officers  of  a  state        h  the  judgment  or 
decree  will  be  conclusive  of  the  rights  of  the  State  as  a 

suit  against  the  State,  as  in  Stanley  v3.  Schwalby  162  U.S.  255.  cf. 
<iilloughby  on  the  Constitution  p.  1101. 

(1)  Gf.  i'he  oiren  7  ..all.  152  at  155.       I  'ord 

74. 
,  . .  • .         382  of  snpTa- 
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BY  QUA3I- 

PIONS. 

I  inanity  from  seizure  in  a  suit  in  rem  w  s  e-t-nded  by  Chief 
11) 
Justice  iVait4  in  the  Fidelity  to  a  steam-tug,  the  |  roperty  of  the  City  of 

Bew  i'ork.   I'his  tug  was  used  exclusively  by  an  executive  deio^rtr:  ent  of  t 

city,  and  while  actually  engaged  in  public  service  under  the  orders  of  t 

department  caused  damage  to  another  vessel  for  which  a  libel  was  instituted. 

\2) 
e  basis  of  Klein  Vs.  new  Orleans  it  was  held  that  municipal 

corporations  were  the  local  agents  of  the  government  enacting  them  and  that 

their  powers  were  such  as  belonged  to  sovereignty.   And  therefore  public 

rty  of  such  cornjrations  when  devoted  to  public  uses  is  exempt  f] 

(3) 
seizure  and  sale  under  execution.    I'his  is  apparently  the  line  of  argument 

sed,  but  it  is  certainly  very  doubtful  whether  the  rule  of  the  courts 

of  cor.mnn  law  which  exempts  from  seizure,  the  property  of  a  municipality 

devoted  to  its  municipal  uses  should  obtain  in  a  Court  of  Admiralty  of  the 

jnited  o-iates.   it  is  admitted  that  the  Admiralty  uourt  would  have  .iuris- 

-diction  of  a  suit  in  personam  against  the  municipality  itself,   it  is 

therefore  submitted  that  the  statements  found  in  this  case,  that,  "the 

ttion  of  public  vessels  from  suits  in  Admiralty  arises  not  out  of  a 

want  of  power  to  sue  the  public  owner,  but  out  of  a  want  of  3         on 

the  cart  of  the  vessel"  and  that  '  a  public  vessel  is  \  art  of  the  sov 

to  whicl  she  hel     .    I  her  lial         merped  ir.  that  o  *'  the  bo? 


(1)  16  Blatchford  56y  (187*) 

12)  99  U.S.  14V 

(3)    Brin  .erhoff    *s.    l'he    Bd .    of  education   2   ualy.    443. 
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-are  incorreot  and  are  overruled  by  two  Supreme  Court  decision,  in  • 

-man  Vs.  New  iork  p.  570  it  is  said  that  in  mariti  e  Law;  the  public 

nature  of  the  service  upon  which  a  vessel  is  e- paged  at  the  time  of  the 

commission  of  a  maritime  tort  affords  no  im  iui  it.,  from  liability  in  a 

court  of  admiralty,  where  the  court  has  jurisdiction  ".  And  in  the  John 

12) 
G.  Stevens   "1he  foundation  of  the  rule  that  collision  gives  to  the  party 

injured  a  jus  in  re  in  the  offending  ship  is  the  principle  of  the  maritime 

law  that  the  ship,  by  whomsoever  ov/ned  or  navigated,  ia  considered  as  her- 

-self  the  wrong  doer,  liable  for  the  tort,  and  subject  to  a  maritime  lien 

for  the  damages."  A  lien  therefore  attaches,  the  ship  is  made  liable,  and 

thus  liability  can  be  enforced  when  the  court  has  jurisdiction. 

I'here  r  mains  therefore  the  single  question  as  to  whet) 
federal  Admiralty  Court  has  jurisdiction  over  a  vessel  owned  by  a  munici 
corporation  or  by  one  of  the  United  States,  which  is  at  the  time  of  the  suit 
devoted  to  public  uses. 


(1)  179  U.S.  582  (1900)  ±n  this  case  the  City  of  New  fork  was  held  liable 
in  an  action         nam  for  damages  caused  by  a  fire  boat  c        rk 
City  to  a  British  Ship,  while  fighting  a  nearby  fire,  ihe  court  refused  to 
say  that  the  city  was  exempt  just  because  its  property  causing  the  da 
might  be  exem* t  fro   an  action  in  rem  on  the  ground  that  it  was  an  instru- 

lity  in  the  performance  of  municip  1  fund  '."-ted 

that  the  corporation  should  be  treated  as  a  sovereign  by  the 
ihe  immunity  of  a  sovereign  wa  •   held  to  be  based  on  the  hypothesis 
want  of  a  person  or  property  before  the  court  over  whom  jurisdiction  can 
be  exercised,  and  the  inability  to  give  redress,  ihe  court  did  not  l 
pov/er  over  municipal  corporations. 

(2)  170  U.S.  120  (18.7)  cf  also  The  Barn.- table  181   .  .  464. 
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OF   THj]  UKIT.'^JJ  oV 

It  is  believed  "by  the  writer  that  the  better  law  is  to  be  founn 

(1) 
the  case  of  the  Oyster  Police  Steamers  of  dryland  where  the  district 

Court  of  ...aryland  exercised  jurisdiction  over,  and  ordered  the  arrest  and 

se i  rare  of  three  steam  vessels  owned  and  operated  by  the  State  of  dryland, 

and  used  solely  as  instru  isnts  of  gov  rnment  in  the  enforcement  of  the 

otate  fishery  laws,  i'rue  it  is  that  this  libel  was  instituted  for  a  failure 

to  comply  with  the  United  States  inspection  regulations,  a"law  enacted  by 

a  sovereign  power  having  express  power  granted  t  -  it  to  make  the  lav/". 

But  this  does  not  in  any  way  alter  the  fact  that  the  District  Court 

recognized  its  power  to  exercise  jurisdiction  over  instruments  of  state 

sovereignty. 

it  is  therefore  believed  that  the  correct  rule  of  admiralty  and 
maritime  law  is,  that  immunity  from  process  is  only  to  be  extended  to 
public  vessels  owned  by,  and  in  the  possession  of,  and  destined  to  a 
public  use,  by  true  sovereign  powers,  in  the  international  conception, 
and  not  quasi  sovereignties. 

,B-DI VISIONS   OF  FOR ai SIT  !        TS. 

Thia  rule  has  certainly  been  followed,       -  us  foreign  quasi 

sovereign  powers  are  concerned,  in  the  Supreme  Court  of  i.ew  Jersey  in 

12) 
what  is  :r.o:-;n   as  the  Yucatan  hemp  oase.       ate  of  Yucatan  in  Mexioo 

created  a  corporation  to  assist  in  carrying  out  its  policies  with  ref 


(  1)  31  Bed.  Rep.  763  (1887) 

12)  Molina  Vs.  Comisio  ,  enequen  103  Atl. 


86. 

to  the  growth  and  sale  of  sisal  hemp.   This  corporation  wa   ;-ued  In  ;.ew 
Jers  y  court  and  claimed  immunity  under  the  theory  that  it  was  a  branch 
of  the  sovereignty  of  a  foreign  state  and  that  its  work  contributed  to 
the  orosperity  of  ^exico.   But  the  court  held  that  the  3: ate  of  Yucatan 
of  the  iepublic  of  Mexico  was  not  such  a  sovereign  state  as  to  be  immune 

the  jurisdiction  of  co  irts  of  another  state,  since  Yucatan  war'  o 
a  -ember  of  the  federated  state  of  Mexico,  rmd,  in  external  relations, 
the  United  States  of  .lexico  only,  were  sovereign  in  the  view  of  inter- 
-national  law.   furthermore  the  court  said  that  none  of  trie  reasons  gfiven 
for  the  immunity  of  sovereigns  were  applicable  to  corporations,  whether 
gov  rnmental  agencies  or  not. 

In  this  case  it  was  also  clearly  shown  by  a  communication  from  the 
itate   epartment,  that  the  policy  of  the  ^n'ted  otates  Government  was^that 
political  sub-divisions  of  a  foreign  government  engaged  in  ordinary 
commerical  transactions  mu-st  be  regarded  as  subjecting  themselves  to 
obligations  arising  from  commerical  transactions  if  they  are  also  to  reap 
the  benefits  and  enjoy  the  rights  of  trade. 

G  [E  CUT  TBI  . 

Two  steam  cutters  were  constructed  in  New  York  for  the  public 

service  of  Mexico  under  contract  with  a  certain  Obree-on  •        to  be  an 

agent  of  the  Mexican  Gove-      .   x'hese  vessels  wem  completed  and 

delivered  to  ,  were  turned  over  to 

American  Captains  to  be  taken  to  Vera  Cruz  and  t>:ere  delivered  to  tl 

Mexican  aut]  rities.  ±he    folio'        ,  while  still  at  the  wharf 

(1) 
were  salvaged  fro-;  fire,   A  libel  for  s  .  vitre  .services  was  b< 


(  1)  iiong  Vs.  i.  4^1  (  i 
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The  defense  of  no  jurisdiction  was  set  ut>,  but  the  co  :rt  held  that  since 
the  actual  authority  of  Obregon  did  not  apoear,  nor  were  his  relations  to 
the  Mexican  Government  clear,  the  libel  for  salvage  would  be  sustained 
against  the  vessels.   There  wa-  no  evider.ee  that  the  property  in  the 
la  had  passed  to  the  Mexican  Government,  but  regardless  of  thi3, 
whether  it  had  passed  or  not,  the  ships  were  still  liable  because  they 
w  re  not  at  the  time  of  the  libel  in  the  public  service  of  that  povern- 
-ment ,  nor  were  they  in  the  possession  of  any  officer  of  that  government. 

-i-hus  the  rule  is  clearly  asserted  that :  - 

PO  SESSION  F:  .TTUAL.  -hen  the  possession  of 

vessel  has  been  delivered  to  the  master  or  captain  as  bailee,  for 

(1J 
delivery,  then  the  immunity  ceases. 

^iLr_       ^Ji5  °  SOVEREIGN  ENGAGED  IN  BUSINESS  0.         :AL 

.      ...  OA 5. 

The  leading  English  case  involving  the  i  vanity  of  Public 

Vessels  engaped  in  business  of  co   erioal  character  or .as  has  been  said. 

(3) 
in  the  co;i  on  business  of  commerce  is  that  of  the  -arlement  Beige 

deciied  in  1S80. 


(U  cf.  infra  page  110 
(2)  Law  -\.    5  P.D.  197. 
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clement  Beige  was  an  unarmed  packet  belonging  to  the 
sov  reign  of  Belgium.   It  was  in  the  possession  and  control  of  officers 
commissioned  by  him  and  emplo  ed  in  carrying  mails  between  Ostend  and  Dc- 
On  these  trips  the  vessel  also  carried  merchandise  and  passenger  ■.  for  hir  . 
A  suit  in  rem  was  instituted  in  the  British  3ourt  to  recover  redresa  for 

-?s  resulting  from  a  collision  and  the  defense  of  immunity  was  set  up 
on  the  one  hand  and  the  libellants,  among  fcther  reasons,  denied  the  exemption 
on  the  ground  that  thi3  immunity  was  lost  by  the  fact  that  the  ship  was 
engaging  in  eommerical  enterprise. 

-L'he  Belgian  Government  declared,  through  the  ^-ttor;.ey  General,  that 

the  packet  was  in  the  possession  of  the  sovereign  and  that  it  was  a  nublic 

vessel  of  the  otate.  The  correctness  of  this  declaration  the  Court  refused 

to  inquire  into  since  "to  submit  to  such  an  inquiry  before  the  ^ourt  is  to 

ub.it  to  its  jurisdiction." 

No  action  in  rem  against  the  'hip  wis  allowed  by  the  ^ourt.  "The 

public  property  of  evory  state,  being  destined  to  public  uses,  cannot  with 

reason  be  submitted  to  the  jurisdiction  dff  the  courts  of  such  state,  be- 

-oause  such  jurisdiction,  if  exercised,  must  divert  the  public  prope  ■ 

from  its  destined  public  uses;  and  that  bjt  international  comity,  which 

>wledge0  the  equality  of  3tates,  if  such  immunity,  grounded  on  such 

reasons,  exist  in  each  otate  with  regard  to  its  own  pub        rty,  the 

8am-.-       • ;:  must  be  granted  by  each  state  to  similar  property  of  all 

other  3tates.   The  dignity  and  independence  of  each  state  require  t] 

(1) 
reciprocity. " 


(  1)  Law  R.  5  r .  D.  210, 
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As  to  the  loss  of  im- unity  b.  reason  of  the  ship  having-  been  used 
for  trading  purposes,  although  the  carrying  of  passang*  rs  and  merchandise 
wa'  sub-ordiunte  to  the  duty  of  carrying  the  mails,  it  was  held  that  any 
doubt  as  to  whether  the  ship  was  used  for  national  purposes  would  be 
covered  by  the  same  rule;  that  the  declaration  of  the  sovereign  authority 
could  not  be  enquired  into. 

xhe  only  Torevious  case  which  in  any  way  argued  that  the  immunity 

of  sovereignty  was  lost  by  the  undertaking  of  comraerical  enterprise  by  a 

(1) 
public  vessel  was  that  of  the  Charkieh  in  which  air  Robert  Phillii  ore 

held  that  a  vesselowned  by  the  Khedive  of  ^gypt  though  flying  the  flag  of 

the  Turkish  Navy  was  not  free  from  a  process  in  rem,  when  she  had  come  with 

a  cargo  to  -inrland  and  had  been  entered  at  the  customs  like  an  ordinary 

mere  ant  vessel.   He  said  "  that  if  ever  there  was  a  case  in  which  the 

alleged  sovereign  (  to  use  the  language  of  Bynkershock)  was  "strenue 

mercatorem  agens,"  or  in  which,  as  Lord  Stowell  says,  he  ought  to  "  traffick 

on  the  common  Drinciples  that  fcther  traders  traffick"  it  is  the  nresent 

case,  and  if  ever  a  privileged  person  can  waive  his  privilege  by  his 

conduct,  the  privilege  has  been  waived  in  this  case.   it  was  not  denied, 

and  could  not  be  denied,  after  the  evidence  that  the  vessel  was  employed 

for  the  ordinary  purposes  of  trading,   She  belongs  to  what  may  be  called 

a  com  .erical  fleet.   I  do  not  stop  to  consider  the  point  of  her  carr 

the  mails,  for  that  was  practically  abandoned  by  counsel.   She  enters  an 

(l)  U  .        .59. 
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English  oort  and  is  treated  in  every  material  respect  by  the  authorities 
as  an  ordinary  merchantman,  with  the  full  consent  of  her  master;  and  at 
the  time  of  the  collision  she  is  chartered  to  a  British  subject,  and 
advertised  as  an  ordinary  commerical  vessel.   No  principle  of  international 
law,  and  no  decided  case,  and  no  dictum  of  jurists  of  which  1  am  aware 
has  gone  so  far  as  to  authorize  a  sovereign  prince  to  assume  the  character 
of  a  trader,  Then  it  is  for  his  benefit;  and  when  he  inc urs  an  obligation 
to  a  private  subject  to  throw  off,  if  I  may  so  speak,  his  disguise ,  and 
appear  as  a  -ove reign,  claiming  for  his  own  benefit,  and  to  the  injury  of 
a  nrivate  person,  for  the  first  time,  all  the  attributes  of  his  character; 
while  it  would  be  easy  to  accumulate  authorities  for  the  contrary  position. 
(  Jee,  esoecially,  /Iluber  Europe  Volkerrecht ,  dec.  210  and  authorities 
cited  in  note. )   Notwithstanding  this  expression  of  opinion  in  the 
Charkieh  case,  the  decision  there  undoubtedly  turned  on  the  fact  that  the 
i£hedive  was  not  an  independent  sovereign,  and  hence  his  vessel  was  not 
exempted. 

i  3  the  interpretation  placed  on  the  case  by  all  subsequent 

ih   decisions,  and  indeed  it  is  now  generally  admitted  that  the  above 

reasoning  of  the  well  k:nov,*n  Justice  has  been  overruled  by  the  ^arlement 

(1) 
Beige  . 

(2) 
In  «bb  Young  Vs.  Jcotia   the  privilege  from  arrest  was  held  to  extend 

to  a  ferry  boat,  as  beinp-  the  property  of  the  crown,  although  it  was  used 

for  tracing-  purposes  as  a  part  of  the  olant  of  a  railway  •  .nada. 


11)  of.  .    '-.tan  of  J   re  1  ^.  B.  11894)  1- 

121  1903  .-.•  J.  501. 
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This  extention  of  the  doctrine  of  immunity  was  applied  by  the 
(1) 
English  Jourts  in  1906  to  a  ship  which  was  the  property  of  a  foreign 

sovereign  sate,  Roumania,  and  which  was  destined  to  a  public-  use,  b 

owned  in  connection  with  the  state  railways  of  Roumania  and  engaged  in 

the  carriage  of  mails,  uassene-ers ,  and  cargo.   An  action  in  rem  arisj 

ut  of  collision  was  brought.  An  application  of  the  foreign  government 

was  made  to  the  British  foreign  office  and  this  office  produced  in  Court 

a  certificate  of  the  public  character  of  the  vessel  in  question.  All  dto- 

-ce<  dings  were  stayed  and  no  waiver  of  the  privilege  of  immunity  was 

assumed,  although  during  the  temporary  presence  of  the  vessel  in  British 

jurisdiction,  the  agents  of  the  government  of  Roumania  under  a  mis- 

apDrehension,  and  in  order  to  procure  her  release,  had  ?iven  an  under- 

(2) 
-taking  to  put  in  bail  and  had  entered  an  absolute  appearance.  ./•-  sase 

was  declared  to  be  covered  entirely  by  the  decision  in  the  rarlement 

SES. 

It  is  to  be  observed  that  the  same  rule  of  immunity  has  been  applied 
by  the  american  courts  of  ad  iralty  in  the  two  recent  cases  of  tl 
and  the  Maipo  .   Both  shins  were  enrolled  as  ..aval  transports,  the  f 
in  the  Argentine  navy,  and  the  latter  Chilean.   They  were  manned  by  naval 
captains  and  crews  but  each  was  carrying  a  comnerical  cargo  belonging  to 
private  persons.   It  must  be  admitted  however  that  the  national  character 
of  the  vessels  themselves  as  such  was  the  r<  8        their  exemption. 


I  1)  ihe  Jassy  1906  P.  270 

'a-  page  115 
I 3)  245  Fed.  R.       P  supra 
140  252  Fed.  R.  627  of.  ' 
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They  were,  in  t.,-pe,  certainly  not  merchant  ves  'els.   A3  far  as  is 
known,  no  such  case  as  the  -farlement  Beige  has  arisen  in  amer        rts 
of  admiralty.  It  is  very  possihle  that  should  auch  a  case  arise  under 
corresponding  circumstances,  that  the  English  doctrine  would  be  followed 

ir  courts.  However  it  cannot  he  denied  that  so-ne  very  strong  opinions 

c  ry  have  been  expressed  in  America.   Almost  all  of  these 

can  he  traced  to  the  opinion  of  Chief  Ju  11  in  the  Bank  of 

(1) 
Jnited  otates  ^s.  Planters  Bank  of  ^e  irgi8  .   Ho  there  said:  "It  is,  we 

think,  a  sound  pri  ciple  that  when  a  government  becomes  a  partner  in  any 

trading  comp'  ny ,  it  diverts  itself,  so  far  as  concerns  the  transactions 

of  that  company,  Gf  its  sovereign  ch-racter,  and  takes  that  of  a  private 

citizen.   Instead  of  communicating  to  the  company  its  privileges  and  its 

prerogatives,  it  descends  to  a  level  with  those  with  whom  it  associates 

itself,  and  takes  the  character  which  belongs  to  its  associates,  and  to 

the  business  v/hich  is  to  be  transacted Jo  with  respect  to  the  or^sent 

bank.  Suits  brought  by  or  against  it  are  not  understood  to  be  brought  by 

or  against  the  Ur  ifced  otates.   The  government,  by  becoming  a  cori^:rator, 

,  60  far  as  respect  -tions  of 

nd  exercises  no  cower  or  privilege  not  derived 

from  the  charter." 

Justice  Storj  in  discussing  exemptic  s  in   .  .    .  -ilder  said 
that  a  distinction  has  often  bt         by  writers  on  public  law. 


(  1 )  &  iiheaton  904  I   .    .  344 
(2)  3  Jumner  308  (183>:)  at  -  . 
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.ion  of  certain  things  f>om  all  private  claims;  an,  for 

oted  to  sacred  religious  and  public  purposes;  things  extra 
commercium  et  quorum  non  est  commercium.  That  distinction  might  well 

erty  like  public  ships  of  war,  held  by  the  sovereign  jure 
coronae,  and  not  be  applicable  to  the  common  prope?  t       he  sovereign 
of  a  co.mmercial  character,  or  engaged  in  the  CO'  on  business  of 
roe." 

(1) 
Certainly  the  opinion  in  the  Yucatan  hemp  case  is  a  strong 

expression  of  this  theory,  although  the  actual  decision  turned  on  the 

fact  that  Yucatan  was  not  a  sovereign  state,  and  in  this  way  the  case  is 

(2) 
very  similar  to  that  of  the  Charkieh.   in  the  seonnd  .iaipo  case   Jud 

in  the  district  Court  of  the  Southern  District  of  New  Sfork  although  feeling 
bound  to  grant  exemption  on  the  basis  of  the  orerious  i.^aipo  decision  went 

state  that  it  was  his  opinion  th;t  "  when  a  sovereign  rep  hlic, 
emoire,  or  what  not,  ^oes  into  bu  iness  and  engages  in  the  carrying  tr«de, 
it  ouerht  to  be  subject  to  the  liabilities  of  carriers  just  as  muah  as  any 
private  person."   nowever  the  judiciary  is  powerless  to  remedy  the  situa- 
tion he  says,  for  it  is  unable  to  dietate  and  define  for  a   for- 
government  what  it  (the  government)  should  consider  to  be  a  governmental 
function.   if  as  in  this  case,  the  fore  t  officially  declares 

that  the  commercial  business  carried  on,  is  a  governmental  function. 


(1)  102  EtT.   -  . 

12)  25^J  red.  -..  . 

52  Bed.  R.  627 
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court  is  unable  to  go  behind  this  declaration  and  must  accept  it  with 
the  resulting  dismissal  of  the  ship  from  the  libel  prooeedin 

j.)  is  rule,  that  the  Court  must  accept,  as  conclusive,  an  official 

declaration  by  .the  foreign  sovereign,  or  a  suggestion  b.,  the  onited  itates 

Government  as  to  the  national  character  and  use  of  a  vessel,  has  been 

followeiin  practically  every  case  with  the  exception  of  the  recent  case  of 

il) 
the  Attualita  where  the  court  held  that  a  suggestion  by  the  -ederal  Govern- 

-ment  could  be  disregarded  when  it  was  not  act  lally  in  the  form  of  a  demand 

for  the  release  of  the  vessel.  (  For  a  further  discussion  of  this  case, 

see  pages    J . 

The  former  general  rule  however  was  aronlied  by  the  oun^eme  Judicial 
(2) 
of  .:assachusetts  in  1908  when  an  action  of  tort  was  brought  against   the 

Intercolonial  Railway  of  Canada,  A   member  of  the  -  Has  -achusetts  bar,  as 

arnicas  curriae  suggested  thatArail  oad  was  the  property  of  the  -ing  of  the 

United  Kingdom  of  -*reat  Britain  and  Ireland,  On  appeal  it  appeared  that  the 

railway  was  not  a  corporation,  that  no  private  individual  or  corporation 

had  any  interest  in  it,  but  that  it  was  owned  and  operated  by  the  ..i. 

through  his  government  of  Canada  for  the  public  purposes  of  Canada.   The 

held  that  the  action  shoald  be  dismissed  since  the  court  ha 

jurisdiction  to  proceed  against  the  public  property  of  a  sovereign  of  a 

foreign  state. 

i. 

The  English  pri  ciple  of  immunity  was  adopted  and  followed i:. 


(1)  258  Fed 

(2)  Mason  /s.  Intercolonial  Railway  of  Canada  V.  .  348. 
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(1) 
Poma  in  May  1919  "by  the  Circuit  Court  of  appeals  of  the  -Second  Circuit. 

libel  had  been  filed  against  the  Italian  Steamer  by  a  shipper  of  a  cargo  of 

lemons  from  Messina  to  i^ew  York,   i'his  cargo  was  delivered  in  a  damaged 

co  dition  owing  to  negligence  in  leading,  stowage  etc.   'i'he  Italian 

Ambassador  filed  a  suggestion  that  the  vessel  was  owned  by  the  government 

of  the  kingdom  of  Italy,  being  registered  in  the  name  of  the  Italian  Jtate 

xiailreads,  a  branch  of  the  said  government  and  in  the  possession  of  the 

govem-.er.t  of  the  kingdom  of  Italy  in  the  person  of  a  master  employed  and 

paid  by  the  government,  and  wholly  manned  and  operated  by  a  crew,  employed 

and  paid  by  the  same  government.   I'his  suggestion  was  held  conclusive 

in   add'i1t'at\ 

and  exemption  was  thereupon  granted,  andAthe  court  too'.:  pains  to  restate 
that  the  American  rule  was  that-  one  of  the  elements  required  for  immunity 
was  that  the  ship  or  cronert.y  should  be  in  the  actual  possession  of  the 
sovereign  at  the  time  the  process  is  served. 

RE . IPS. 

iFFECT  E|  ITIOi:    ON   CHART  'R    PARTIES. 

Y*Q  QQ  Y\f, 

During  the  -ar  a  Greek  vessel  was  chartered  in  a  port  of  the  United 
A 
States  by  a  charter  party.   ±his  agreement  contained  the  usual  exemption 

from  liability  for  "loss  or  damages  occasioned  by arrest  and  re  it 

of  princes,  rulers,  or  people."  .before  proceeding  to  her  loading  dock  to 

take  cargo  under  the  charter,  the  vessel  was  requisitioned  by  the  kingdom 

eeoe  or  government  service  by  orders  transmitted  through  its  leg  tion 

in  Washington,   n  a  libel  suit  in  admiralty   or  breach  of  charter 

( 1 J  25y  r'ed.  R.  369. 
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vessel  wa  •  held  released  from  the  obligations   f  her  charter 

(1) 
of  the  intervening  requisition.    Of  course  the  question  here  wa 

as  to  whether  the  provision  of  the  contract  Drotected  the  owner  in  a 

case  of  requisition.  It  was  not  necessary  to  decide  whether  the  court 

could  entertain  jurisdiction  over  a  government  re ]uisitioned  ves-el. 

However  Judge  Hough  did  say  that  "considering  the  probability  of  other 

cases  more   r  less  similar  arising  during  the  present  world  war,  attention 

is  called  to  the  fact  that  this  libelant  is  a  Canadian  Corporation  assert - 

-ing  a  right  against  a  respresently  used  by  the  government  of  Greece. 

my  opinion  there  is  no  compulsion  upon  a  court  of  admiralty  to  entertain 

such  a  suit,  and  it  is  advisable   o  decline  jurisdiction  for  political 

reasons. " 

(2) 
^her.  in  the  case  of  The  Adriatic   the  Circuit  Co  rt  for  The  Third 

Circuit  dismissed  that  ship  from  a  libel  in  rem  for  damages  sustained  by 

breach  of  charter  party.  A  suggestion  had  beer,  f'led  that  the  vessel 

was  actually  requisitioned  by  the  British  Government  while  on  the  high 

seas  and  before  the  arrival  for  her  to  perform  the  charter.   The  Shorter 

contained  a  provision  that  "  If  sressel  be  requisitioned  by  the  British 

-s-d  iralty,  this  charter  is  to  be  null  and  void." 

J. he  court  held  that"  in  accordance  with  the  rule   that   the  courts 


■  e  ..thanasios  228  Fed.  J*.  558  (1915] 
(2)  258  red.  -\ep.  902  (19]   . 
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of  one  Independent  government  will  not  sit  in  judgment  on  the  validity 
of  the  acts  of  another  done  within  its  own  territory', it  is  not  wit] 
the  province  of  a  coirfct  of  this  country  to  a' tempt  to  deter  ' 
the  requisition  of  the  ves  -el  was  valid  or  invalid  under  the  laws  of 
Creat  Britian;  it  must  be  here  accepted  as  legal." 

UI SHIPS  FROM  JURISDICTION. 

The  British  Admiralty  Courts  pursuing  their  generally  liberal 
policy  of  granting  immunity  to  public  vessels,  have  extended  exemption 
to  ships  requisitioned  during  the  war  by  the  British  Government  and  to 
those  requisitioned  by  foreign  governments. 

On  September  3,  1914  the  Cro?/n  requisitioned  the  Broadmayne,  a 

tank  steamer  engaged  in  carrying  fuel  oil  f  .   This 

ves -el  was  stranded  in  1915  and  was  salvaged  by  the  fa        .        d  an  action  in 

(1) 
rem  for  salvage  was  begun.   A  motion  was  served  on  behalf  of  the  crown  to 

the  fact  that  the  cargo  of  oil  belonged  to  the  Crown  and  thereupon  the 

claim  again  it  the  cargo  was  ciropoed. 

TE  \    IJITIOK. 

A  very  careful   discussion  of  the  effect  of  requisition  upon  a 
Bhip  is  m  de  by  the  -ourt.   requisition  is  declared  to  be  in  effect  a 
hiring  which  the  owner  must  accept.   The 

out  of  the  owner  and  vested  in  the  crov/n  and  therefore  a  requisitioned  ship 
is  not  for  all  purposes  in  the  same  position  as  a  vessel  owned  b; 


(1)  -Lhe  Bro'idmayne  :.     .  . 
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Grown  .  But  the  fact  that  the  ownership  is  not  changed  does  not  present 
the  ship  from  beii.fr  ex-  mpt  so  Ion-  as  She  remains  under  the  requisition  and  ! 
in  the  service  of  the  Crown.   "  A  ship  which  i   r<  quisitioned  by  the  Crown 
is  as  free  from  arrest  as  r<        -hip  of  war  would  be  and  the  exemption 

.is  as  well  to  claim"  of  salvage  as  to  claims  cfi'f  collision  or  other 
claim". 

A  vessel  requisitioned  by  the  Italian  Government  from  private  owners 

and  carrying  war  material  for  that  government  was  held  to  have  the  same 

privilege  from  arrest  in  a  collision  case  as  a  ship  requisitioned  by  the 

(2) 
British  government. 

In  a  recent  case  a  requisitioned  Portuguese  vessel  which  was  engaged  in 
an  ordiaary  trading  voyage  and  was  an  ordiaary  merchant  ship  in  every  resnect 
performing  the  functions  of  a  private  trader  was  sued  for  salvage  services. 


(1)  cf  i'te  Scarpen  1916  P.  303  A  requisitioned  British  tug  rendered  salvage 
services  to  a  Norwegian  ship  and  sought  to  recover  salvage  remuneration. 

A  shipoing  Act  of  1894  provided  that  no  claim  eould  be  made  for  salvage 
services  rendered  by  a  ship  "belonging  to  His  iiajesty"  Held  that  a  requisi- 
tion by  ad  iralty  did  not  make  the  tug  a  ship  belonging  to  His  Majesl 
did  the  terms  and  conditions  of  the  hiring  have  that  effect  and  that 
-fore  the  owners,  mssterand  crew  were  entitled  to  prosecute  a  claim  for  sal- 
-vage  although  the  tug  could  not  have  rendered  the  services  without  the 
co  sent  of  the  Croi 

(2)  The  ./.essicano  32  T.I.R.  519. 
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lower  English  Co  rt  held  that  the  ship  whs  aubj  ot  to  .'       >A   Ion 

enen  though  it  was  proved  that  she  belonged  to  the  Portuguese  l»ov      I  , 

because  it  was  not  devoted  to  public  National  service.   -"-he  Ap  eal  ^ourt 

however  felt  that  It  was  bound  to  accept  the  declaration  of  the  Portuguese 

Jonsul  and  Jharge'  d' Affaires  that  the  vessel  was  at  all  times  a  public 

vessel  belonging  to  the  Portuguese  Uovernment .   "  in  the  days  when  the 

early  decisions  were  giv^n  no  doubt  what  were  called  'Government  Ves -els" 

w  re  confined  almost  entirely,  if  not  exclusively,  to  ves  'els  of 

i:.  modern  times  Sovereign  and  Sovereign  states  have  taken, t<t>  owning  ships, 

which  may  to  a  still  gre  ter  extent  be  employed  as  ordiaary  trading  ves -els 

engaged  in  ordinary  trading",  whatever  the  court  felt  should  be  the  rule  in 

auch  cases,  it  regarded  itself  bound  by  the  j-arlement  Beige,   'iorfrida 
11) 

~orto  Alexandre. 

A  merchant  ship  owned  by  Greek  subjects  ,  and  which,  by  arrangement 

between  the  Jreek  and  British  governments,  had  b  en  requisitioned  by  the 

British  for  the  use  of  the  British  and  Italian  governments,  anci  which  was 

carr.vinp-  coal  for  the  latter  was  held  free  from  arrest  or  detention,  "  so 

long  as  the  ship  shall  remain  in  the  service  of  either  the  Italian  or 

(2) 
British  government  for  public  or  state  purojses". 

5ES. 
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Two  important  cases  i  irts  raising  the  quasi 

8  exemption  to  be  accorded  vessels  requisitioned  by  foreign 

its  during  the  late  ..orld  .<ar  have  resulted  in  conflicting  opinions. 

11) 
The  circuit  Court  for  the  fourth  circuit  in  the  ^ttualita  case  in  1916 

held  that  a  merchant  vessel  requisitioned  by  the  government  of  Italy, 
employed  in  that  government's  service  at  a  fixed  freight,  but  which  re- 
gained under  the  control  and  m  nagement  of  the  owner,  who  employed  and 
paid  the  officers  and  crew,  was  not  exempt  from  a  suit  in  rem  in  a  court 

of  the  Jnited  states  for  a  maritime  tort.   (The  libeled  ship,  the 

(2) 
^ttualita,  had,  in  collision,  sunk  a  Greek  steamship  in  the  Mediterranean.) 

The  Uourt  had  evidently  been  watching  the  development  and  extention 

of  immunity  to  vessels  of  this  class  with  considerable  apprehension  and  felt 

that  with  the  Attualita  case  it  was  time  to  register  a  restraining  onirion. 

(3) 
The  first  step  taken  by  the  Court,  as  has  been  pointed  out  was  to  rule  that 

the  suggestion  of  the  Government  of  the  United  states  as  to  the  national 

character  of  the  vessel  could  be  dis-regarded  so  long  as  it  was  rot  in  the 

form  of  a  demand  for  the  ship's  release.  Secondly  the  Dourt  reached  a 

■  sion  that  the  real  and  fundamental  reason  why  immunity  is  .--ranted  is 

by  r-ason  of  the  fact  that  it  can  be  safely  accorded.   The  limited  numbers 

of  exempted  ships  and  the  ordinarily  respensible  character  of  the 

diplomats  or  ■•gents  in  charge   of  the  property  in  question  and  the 


(1)  238  jj'ed.  *t.  'J09. 

12)  that  a  vessel  libeled  for  a  tort  committed  on  the 

a  foreign  f]   ,     that  the  libellant  is  a  sub.'ect  of  another  for-' 
nation,  is  not  sufficient  to  require  a  courtof  '  the  Jnited 

'.es  to  decline  jurisdiction  .  d  •'.   l!he  Belgen   nd  13    .  .  • 

(3)  cf.  supra- 


101. 

ty  and  honor  of  the  .sovereignty  in  whose  ser  e,  make  abuse 

of  such  immunity  rare. 

Is  attempt  to  put  a  narrow  interpret  tion  upon  the  broad  principles 
of  equality  heretofore  laid  down  in  our  courts  only  further  illustrates 
the  extent  to  which  the  court  was  prepared  to  go  deny  immunity  to  a  cl 
of  vessels  over  which  it  believed  that  public  policy  required  an  exercise 
of  judicial  restraint. 

jy  reasons"  says  the  Court  "which  suggest  the  inex- 
pediency and  the  impolity  of  creating  a  cla -s  of  vessels  for  which  no  one 
is  in  any  way  responsible.  .For  actions  of  the  -public  armed  ships  of  a 
sovereign,  and  those,  whether  armed  or  not,  which  are  in  the  actual 
possession,  custody,  and  control  of  the  nation  itself,  and  are  oper  ted 

,  the  nation  ivould  be  morally  responsible ,  although  without  her 
consent  not  answerable  legally  in  her  own  or  othdr  Go  irts.   For  the  torts 
and  contracts  of  an  ordinary  vessel,  it  anri  its  owners  are  liable.   But  the 
ship  in  this  case,  and  there  are  now  apparen  ly  thousands  like  it,  is 
operated  by  its  owner* ,  and  for  its  actions  no  government  is  responsible, 
at  law  or  in  morals". 

However,  two  years  later. ;n  Novemb       ,  after  the  Ui 

(1) 
had  entered  the  war,  the  District  Court  of  New  Jersey  in  the  Roserio 

would  not  follow  the  lead  of  the  Attualita  oase,        fact  ori-ti3ized 

the  reasoning  of  that  previous  case.  rio  was  a  vessel  requisitioned 

(1)  254  Fed.  xteo.  155. 
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bhe  British  government  and  was  in  collision  in  New  Jfork  harb:>  ir.  it 
the  time  of  the  tort  it  was  manned  by  officers  and  or-aw  in  the  employment 
of  th       -.   No  arrest  under  process  was  permitted  by  the  Court.   It  is 
believed  that  the  fact  that  the  united  otates  and  ^reat  Britian  were  than 
co-belligerents  against  a  oommon  enemy  argued  very  strongly  to  a  reversal 
of  the  Attualita  opinion.   The  court  denied  that  the  British  government 
was  not  morally  responsible  for  the  actions  of  this  ship.   i'he  effect  of 
the  requisition  was  to  place  the  ship,  its  owner,  officers  and  crew,  under 
the  compulsion  of  sovereignty,  "whether  the  government  should  operate  the 
ship  by  the  owner's  officers  and  crew  or  others  was  for  the  sovereigns 
exclusive  determination". "fhe  officers  and  crew  as  well  as  the  shi 
the  time  being  became  the  sovereign's  instrumentalities  and  whatever 
possession  of  the  ship  they  obtained  by  reason  of  this  employment  was  the 
sovereign's  possession  while  the  requisition  was  in  force." 

In  regard  to  the  suggested  irresponsibility  in  the  Attualita  case,  it 
is  pointed  3ut  that  in  such  cases  the  owner  of  the  ship  could  still  be 
held  liable  in  personam  for  the  negligence  of  the  officers  and  crew  and 
furthermore  the  ship  itself  would  still  be  liable  in  rem  after  the  period 
of  requisition  was  up.   The  lien  on  the  ship  for  a  maritime  tort  attached 
and  survived  although  the  right  to  enforce  it  during  the  period  of  re- 
quisition was  in  abeyance  by  reason  of  immunity  from  arrest. 

The  previous  decision  is  again  taken  to  task  on  the  ground  that 
.  ty  is  not  based  upon  the  idea  that  it  may  be  "safely  accorded"  but  on 
account  of  the  dignity  and  independence  of  the  foreign  nation,  and  be  ■ 
it  is  necessary, for  the  well-heir. p-  of  the  nation  that  it  serves,  that  it 
shall  not  be  hampered  or  ir.terrupted  in  the  use  of  s  ;ch  instrumentalities. 
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>se  two  cases  bring  the  real  point  at  issue  down  to  the 
question  whether  the  American  rule  that  ownership  and  possession  b.y  the 

rnraent  must  be  actual,  i.c;  to  be  set  aside  or  not.   The  itoseric  decision 
can  be  reconciled  to  this  principle  only  if  it  is  conceded  that  ovine-  to 
the  fact  that  the  ship  and  its  entire  equipment  is  under  the  absolute 
dominion  of  the  sovereign,  oossession  in  the  government  can  be  imouted  or 
imolied.   This  i3  the  only  possible  reasoning  by  which,  the  court  could  have 
been  ledf,  in  this  case,  to  announce  the  doctrine  that  it  is  not  the  onner- 
-ship  or  exclusive  possession  of  the  instrumentality  by  the  sovereign  that 
exem  ts  it  from  judicial  process,  but  its  appropriation  and  devotion  to 
such  service. 

The  exigences  of  the  recent  «ar  ana  the  fact  that  a  seizure  and 
detention  of  such  ships  would  result  in  seriously  hammering  the  co- 
belligerents  in  orosecuting  such  war  against  the  common  enemy  in  their  joint 
straggle  olaced  the  question  in  a  different  light  in  the  eyes  of  the  court 
and  argued  the  expediency  of  such  imputation. 

TESSEL  THJ3  U.S.  3.    .  :i   BO  'il). 

Act 

•Section  9    of  the   .Shipping  Board   of  September   7,    1916    provided   that 

A 

vessels  purch  aed,  chartered  or  leased  by  the  Bo-rd  "while  ei  ployed  s 

as  merchant  vessels  shall  be  subject  to  all  laws,  regulations  and  liabilities 

p-.overnmng  merchant  '-es  -els  whether  the  Jnited  states  be  interested  therein 


1)  3^  .tat.  730  (Comp.  St.  1cj16   8146e! 
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.er ;  in  whole  or  in  part,  or  hold  any  mortgage,  lian  or  other  interest 

(1) 
therein.'1   Ihia  orovision  was  re-enacted  by  the  Act  of  July  15,  V. 

(2) 
ier  the  Act  of  June  15,  1917  the  President  w   empowered  to 

requisition  private  shipping  for  use  and  operation  by  the  United  jJ.ates. 

Presidential  Order  of  July  11,  1917  the  President  delegated  this 

power  of  requisition  to  the  Shipping  Board  and  the  Emergency  Pie  t 

3  ration. 

The  i<ake  Monroe,  while  in  course  of  construction  was  requisitioned,  it 

was  completed  by  the  Corporation  and  documented  in  the  name  of  the  United 

-ta'.es.  Abater  it   was  chartered  to  a  private  company  for  the  carriage  of 

a  private  car.-?o  of  coal.  An  action  in  rem  against  this  vessel,  for 

colision,  was  bee-un.   The  question  was  therefore  raised  as  to  whether 

Ls  r  -•qui'.-itioned  under  the  Act  of  1917  were  deprived  of  claiming 

immunity  bv  reason  of  section  9  of  the  Act  of  1916  re-enacted  in  1918. 

(3) 
■supreme  Court  held  that  the  two  Acts  were  to  be  construed  together  and 

exemption  must  be  denied  the  Lake  i..onroe  because  the  provision  "purchased, 

chartered,  or  leased"  included  a  requisition  of  a  vessel.   This  was 

nothing  -.ore,  said  the  Court,  than  a  contract  for  the  temporary  use  of  a 

vessel  or  its  services  not  amounting  to  a  demise,  and  indeed  the  word 


(1)  40  Stat.  900  c  152. 
(2)  c  29,  40  Stat.  182. 

lonroe  2    •  .  "46  .  cf  also  Sxparte  ..hitney  249  U.b.  115. 
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'charter'  is  defined  in  the  """ct  itself  as  "       reement,  contract,  lea 
or  oommitment  bja  which  the  possession  or  services  of  a  vessel  are  sec-ired 
for  a  oeriod  of  time,  or  for  one  or  more  voyages,  whether  or  not  a  de 
of  the  vessel. " 

As  early  as  April  1918  the  District  3ourt,  -Southern  District  New  York, 

(1) 
had  reached  the  same  conclusion  in  the  case  of  The  Florence  H.   However 

the  facts  were  somewhat  complicated  in  this  earlier  case  because  the  vea 

at  the  time  of  the  collision  was  on  the  high  seas,  manned  by  a  rreneh  crew 

under  a  charter  by  the  chipping  Board  to  the  French  Government  to  transport 

a  cargo   f  food.   The  court  felt  that  the  ship  was  being  employed  "so 

as  a  merchant  vessel"  and  that  the  mere  ownership  of  the  cargo  by  the  ir 

government  did  not  make  the  employment  of  the  vessel  other  than  that  of  the 

usual  "merchant  vessel",   oince  the  stipulations  did  not  show  that  the 

Lge  was  a  part  dff  the  allied  military  operations  of  France  and  the  United 

otates,  it  would,  said  the  court,  under  the  modern  practice  of  war,  "  be 

extremely  difficult  to  undertake  any  line  of  limitation  between  what  was  a 

part  of  the  military  o  erations  of  a  government  and  any  ordinary  mercantile 

activities." 

Purl        it  was  held  that  the  libel  would  not  creat        pia- 
-dictional  embarrassment  by  the  fact  it  required  a  scrutiny  into  the 
conduct  of  the  French  ere- ,       -at  the  time,  directly  under  the 
>rity  of  the  French  republic,  becuase  the  tort  occurred  on  the  I 


1)  248  Fed.  Rep.  1012, 
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seas  and  under  the  American  flag. 

ACT  0F_  1930.  APPROVED  ART;-  9A  1920. 

The  w]       •  ter  of  suits  agaj  it  the  Jnited  Jtates  in  admiralty  has 
however  now  "been  provided  for  by  statute.   In  the  second  session  of  the 
66th  Congress  an  Act  was  passed  which        I  that  no  vessel  or  car^ro  o 
or  possessed  by  the  United  States  or  the  Shipping  Board  -hall  hereafter  be 
liable  to  arrest  or  seizure  by  judicial  process  in  the  united  .States,  in 
thus  asserting  the  governments  immunity  from  actions  in  rem  in  admira 
the  former  acts,  in  so  far  as  they  put  the  ships  of  the  Emergency  Fleet 
Core jration  on  an  equal  basis  with  other  orivate  merchant  ships  in  the 
matter  of  liability  to  arrest  and  seizure,  have  been  repealed,  and, instead 
Congress  has  made  provision  by  this  recent  act  for  libels  to  be  brought  in_ 
personam  against  the  united  States  or  the  Corporation.   These  suits  are  to 
be  brought  in  the  district  Courts"in  cases  where  if  such  vessel  were 
privately  owned  or  operated,  or  if  such  cargo  were  privately  owned  and 
possessed,  a  proceeding  in  ad'  iralty  co.ild  be  maintained  at  the  time  of  the 
commencement  of  the  action."   ..ioney  judgments  against  the  united  States  are 
to  bear  interest  at  the  rate  of  four  nor  cent  per  a- num  until  satisfied, 
or  at  any  hip-her  rate  stipulated  in  the  contract  eoree  is 

based. 

Section  4.  provides,  ihat  is  a  priv  t  in  the 

possession  of  the  Unitf-     ites  or  ration  is  arrested  or 

attached  upon  any  cause  of  action  ari  -ing  or  alleged  t 
previous  possessloi  .       hip,  or  ooeration  of  each  vessel  by  t) 
States  or  by  such  cor.  oration,  s  ch  vi  s  'el  •Call  be  r-'-leased         bond 
or  stipulation  therefor  U"on  th<  ted  States,  1   ough 
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its  Attorne       al  or  other  duly  authorized  law  officer,       Lt  is 
interested  in  such  cause,  desires  s^ch  release,  and  assumes  the  liability 
for  the  satisfaction  of  any  decree  obtained  "by  the  libelant  in  such  oa 
and  thereafter  such  cause  shall  proceed  against  the  Jnited  states  in 
accordance  with  the  provisions  of  this  Act. 

But  oerhaps  the  most  importanl  nrovision  of  all  in  the  Act  is  that 

contained  in  .Section  7.;  If  any  Shipping  Board  vessel  or  cargo  is  arrested 

in  a  process  in.  a  foreign  court  or  if  the  foreign  co  ;rt  entertains  a  suit 

it  the  master  in  reg  rd  to  the  pos  ession  and  operation  of  the  ves  -el 

and  cnrgo  the  secret  ;ry  of  ^tate  may  in  his  discretion,  direct  the  nearest 

united  States  Consul  to  claim  immunity,  and  to  execu-te  a  bond  on  behalf 

of  the  United  States  for  the  release  of  t?  e  ship  or  cargo,  and  in  the  case 

of  a  suit  against  the  master  the  Consul  may  be  authorized  to  enter  the 

appearance  of  the  Jnited  States  arid  to  pledge  the  credit  of  the  ?«rvernment 

(1) 
to  the  payment  of  any  judgment  and  cost  that  may  be  entered  i]        lit. 

(1)  ±he  '"ording  of  .Section  7  in  full  is'as  follow':  TFat  if  any  vessel  or 
cargo  within  the  purview  of  sections  1  and  4  of  this  Act  is  arrested, 
attached  or  otherwise  seized  by  process  of  any  court  in  any  count 
than  the  United  States,  or  if  any  suit  is  brought  therein  against  th< 
of  any  such  vessel  for  any  cause  of  action  arising  from,  or  in  connection 
with,  the  poBsession,  operation,  or  ownership  of  any  such  vessel,  or 
possession,  carriage, or  ownership  of  any  such  cargo,  the  Secretar;       ate 
of  the  Jn  -  discretion,  upon  the       t  of  the  •• 

General  of  the  united  states,  or  any  other  officer  duly  authorized  b; 

ire-t  the  Jnited  States  consul  residing  at  or  nearest  the  place  at 
which  such  act'       have  been  commenced  to  claim  such  vessel  or  carpo  as 

luch  arrest,  attachment,  or  other  seizure,  • 
agreement,  u.         ,      .         lation  fo  and  on  be) 
-tates,  or  the  United  ^oard,  o  - 

court  required,       a  release  el  or  oar 

-secution  of  any  eappeal ;  or  may,  in  the  event  of  sue 
master  of  any  such  vessel,  direct  said  IB 

ap  earanoe  of  the  Jnited  J tates,  or  of  the  ard,  or 

of  ^uch  corporation,  the  credi- 
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•,is  acc        i  one  of  the  main  par 

to  provide  in  all  oases  for  the  release  of  merchant  vessels  belon  ing  to 

ites  from  arrest  and  attachment  in  foreign  jurisdiction  .   It 

is,  indeed,  to  be  hoped  that  (bther  governments  may  adopt  the  same  pol ' 

rd  to  their  requisitioned  and  government  owned  merchant  ships;  1  ■ 

frequent  cases  of  in;u  tice  arising  from  the  n:  ity  will 

in  a  great  measure  be  obviated,  as  well  as  u-  i  ble  international 

the 
friction  that  might  arise  in  the  future  over  large  and  grow,        er 


nd  c  it  that  nay  be  entered  in  such  suit.   ihe  Att  ]       oral 
ia  hereby  vested  with  power  and  authority  to  arrange  with  any  bar  , 
compai.,  ,       .firm,  or  corporation  in  the  Jnited  States,  its  I'erritories 

sions,  or  in  any  foreign  country,  to  execute  any  such  aforesaid 
bond  or  stipulation  as  surety  or  stipu]         eon,  and  to  pledee  the 
credit  of       Lted  States  to  the  indemnification  of  such  surety  or 
stipulator  as  may  be  required  to  secure  the  execution  of  such  bond  or 
stipulation.   The  presentation  of  a  copy  of  the  judgment  roll  in 
suit,  certified  by  the  clerk  of  the  court  and  authenticated  by  the  certifi- 
-cate  and  senl    of  the  Un'ted  States  consul  claiming  such  vessel  or  c 
or  his  successor,  and  by  the  certificate  of  the  aecretar. 

the  official  capacity  of  such  consul,  shall  be  sufficient  evidence  to  the 
proper  ac:-        officers  of  the  United  States,  of  the  United  itates 

3oard ,  or  of        r  oration,  for  the  all  ymeht  of 

such  judgments:  -i-'rovid'-d  1  ,  ting  in  this  section  shall  be 
held  to  prejudice  or  oreclude  a  claim  of  the  immunity  of  such  vessel  or 
cargo  from  froeign  jurisdiction  in  a  proper  case. 
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of  claims  of  immunity  on  behalf  of  government  op  rated  erchant  vessels. 

e  strong  criticisms  of  the  principle  o        y  from  a 
suit  of  any  n  ture  as  is  applied  by  the  courts,  was  that,  although  the 
ships  of  this  cla  !S  regularly  claimed   i       accorded  i 
where  they  or  their  crews  were  at  fault,  these  S!  es  in 

which  they  were  obviously  in  the  right-  for  exai  pie,  where  a        ent 
vessel  wa  i  at  anchor  in  a  nroper  postition  and  was  run  into  by  a  privatel; 
vessel,-  the  government  promptly  commenced  proceedings  and  arrested 
the  delinquent  vessel.  And  likewise  in  cases  of  salvage  services  rendered, 
these  government  ships  were  permitted  to  -o  into  3ourt  to  recover  a 
remuneration,  whereas  if  the  conditions  had  been  reversed,  the  salvors  of 
a  government  s]       Ld  have  been  unable  to  recover. 

I  by  the  instance  of  a  Norwegian  sailing  vessel, 
ich  was  tov.ed  some  distance  across  the  Atlantic  by  the 
le  3reek,  a  steamship  belonging  to  the  united  otate 

it  delay  bail  was  demanded  from  the  salved  vessel  and  had  it  not  been 
forthcoming  she  would  have  been  arrested. 

this  act,  suits  for  salvage  services  rendered  an  americ 
Board  ves    ,     he  broue-ht  by  an  action  in  rvrsonam  agair.st  the  united 
states  in  a  -'ederal  District   art,  ,:  I  on  the  fcther  hand  the  united 
and  the  crew  of  a  ed  ar.d  oper        it,  has  the 

bo      •*  -salvage  services  rendered  h. 

and  ere  ,  r  case  tne  oney  recovered  by  the         \tes 

at  recovered  by  the  crew,  goes  intc 
Irea         e  cr  dit  of  the  ^et 

Corporation. 
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IMMUNITY  OF  Q0V3RMMEM 

eneral  rule  of  admiralty  Law  applied  to  carpoe  • ,  other  I 

nt  cargoes,  is  that  suits  for  salvage  a;  !  e  tnaint  ined  in  rem 

it  the  property  saved  or  the  proceeds  thereof,   Thus  it  I  aa  freq 

-ly  occ  irred  that  salvors  have  attempted  to  bring  actions  against  c  r 

owned  by  the  sovereign  power  for  sa  vage  contribution. 

(1) 
ihe  supreme  Court  had  held  in  the  Uavis   that  a  libel  will  lie  and  is 

enforceable  against  personal  property  of  the  United  States  when  at  the 

time  of  the  salvage  services,  the  possession  of  the  property  by  the 

•3d  States  was  not  actual. 

at  of  cotton  was  made  by  the  united  .States  from  Savannah  to 
jrk  on  a  private  vessel.   -       >n  had  been  delivered  to  t 
who  was  not  an  jfficer  of  the  united  States,  for  delivery  to  an  agent  of 

rovernment  in  New  York,   it  was  salvaged  and  libel  proceedings  were 
begun  befpre  it  was  delivered  to  the  United  ~»tates.   The  Court  decided 
that  the  action  in  rem  did  not  have  the  effeot  of  talcing  the  property 
j it  of  the  possession  of  the  government  and  thus  in  no  way  was  the 
Dossession  of  the  ded. 

i'he  earlier  case  of  .  .  .  i  .  Wilder  has  often  been  cited  to 
the  contention  that  a  lien  against        jnt  property  can  be  enforced 

.  action  in  rem  in  all  cases.  Is  the  result  of  the 

dicta  ein,  which  has  already  been  referred  to. 


(1)  10  nail  15  i 18G9 ) 

.  I 
(3)  cf  supra-page  79 
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froods  belonging  to  ed  on  a 

schooner  were  salvaged,  it  nra  it  he  pointed  out  thai,  the  dicta  in  no  way 
affecl  the  case,  because  it  wa s  a  suit  in  trover,  hrow^ht  b.y  the  united 
itates  to  recover  the  goods,  ar.d  si:_ce  the  government  was  voluntarily 
within  the  jurisdiction  of  the  court,  the  court  held  that  the  united 
-tales  officers  had  no  right  to  take  the  goods  which  had  been  salvaged 
without  paying  or  securing  their  contribution  to  the  general  aver- 

.  -0FF3  AOAi;:.jT  GC  . . 

the  same  grounds  as  the  ..ilder  decision  it  is  now  well 
established  that  when  a  government  has  voluntarily  come  w:thin  the 
jurisdiction,  claims  against  the  property  or  ve ■•■•el   f  the  govern 
may  be  made  by  way  of  set-off. 

A  naval  ship  of  the  United  States  caotured  the  3iren  in  Charleston 

565,   ihe  Government  instituted  prize  court  proceedings  and  the 

was  sold  ar.d  the  money  was  turned  over  to  the  united  states.  But  it 

that  while  the  Siren  was  being  ta':en  to  the  port  of  ad.judicati  :n,  it  ran 

into  and  sank  a  ship  in  New  York  harbour.   ihe  ov.ners  of  the  lost  ship 

damages  f  om  the  fund  derived  from  the  sale  of  the  Aren. 

the  Court  allowed  by  way  of  set-off  si  ce  the  United        was  aire- 

voluntarily  within  the  jurisdiction  for  the  purpose  of  obtaining  a  prize 

(1) 
decree. 

I  li    ihe  -Jiren  7  .*alT7"  153 
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11) 
In  the  it.  Jago  deCuba  the  united  states  filed  a  libel 

the  ship  for  violation  of  slave  trade  laws,  and  seamen's  wage  and  material 

men's  claims  were  all  wed  and  paid  by  way  of  set-off.   ihe  claims  arose 

even  subsequent  to  the  illegal  acts,  bat  the  parties  were  ignorant  of  the 

illegality  of  the  voyage. 

--eneral  rule  can  therefore  be  stated  that  when  the  United  States 

bitute  a  suit,  they  waive  their  exemption,  so  that  the  defendant  car. 

present  claim-  of  set-dfff,  leg;l  and  equitable  to  the  extent  of  the  demand 

ade  or  the  property  claimed.   Ther  the  united  states  stands,  with  ref-rence 

to  the  right  of  the  defendant  or  claimant  just  as  any  private  suitor, 

except  that  they  are  exem  t  from  costs  a  d  affirmative  relief  i      I  them 

(2) 
beyond  the  demand  or  prooerty  in  controversy. 

A  similar  rule  is  in  force  in  the  British  Courts  as  is  evidenced  by 

(3) 
the  case  of  the  Llarquia  of  huntly  '"here,  when  the  Admiralty  had  entered 

an  an  earar.ce  under  the  ^np-lish  orocedure,  a  cargo  if  ordnance  and  re- 
stores in  charge  of  a  lieutenant  as  government  agent,  was  made  to  contri 
d  freight  in  the  contribution  for  salvage  services 
red. 

._ 

(4) 
: lowing  the   decision-    in  the   .Davis    •■  .  ico 


•■heaton  409. 
12]    c    .      .    .  .  ;  it  1!  .    .  aniel   7   Fetera  16, 

lo)    3  ^agg,    247    (1 
(4)    10   «.all   14  cf  supra-    page   110 
(i  )    16   fc'ed.     lep.   491   of  supra- page  86 
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aity  is  only  granted  where  the  possession  is  actual,  the  -Ir- 
is for  the  -L'hird  Circuit  in  the  Johnson  Lighter 
11) 
any  i»o.  24  case  held  that  a  suit  in  rem  could  he  maintained 

munitions  of  the  Russian  government  which  were  salvaged  while  in  the 
possession  of  a  ii         Jompany  which  had  contracted  to  trans;  rt  tl  e 
munitions  from  a  railroad  terminal  to  a  ves  el  i       ork  harbour,  -the 

terage  3o.  had  no  other  connection  with  the  foreign  government  and 
the  property  was  still  in  its  possession  when  libeled  and  seized  by  the 
marshal.   -»-he  court  made  this  decision  even  in  the  face  of  affidavits 
filed  on  behalf  of  the  Russian  uovernment  with  the  Department  of  -tate 
to  the  effect  that  the  cargo  was  the  sole  and  exclusive  property  of 
the  Russian  Government,  The  court  would  in  no  way  admit  that  the  Lighterage 
Company  was  an  agent  of  the  Russian  Government  but  ela  -sed  it  as  a 
n  carrier. 

t  the  opposite  conclusion  was  reached  by  a  British  Court  in 
(2) 
Vavasseur  Vs.  I-'rupp  et  al.in  1878.   'ihe  Mikado  of  Japan  had  purchased 

from  Krupps  in  Germany  certain  shells  said  to  be  infringements  of  an 

English  patent.   iheae  shells  were  brought  to  ^ngland  b.  a  c 

.  in  ord^r  to  be  put  on  board  a  Japanese  shj       r  building  there. 

ihe  English  patentee  obtained  an  injunctior       I  the  Company 

oustody  the  shells  were,  restraining  it  from  rem        •■  shells. 

lied  to  be  made  a  defendant  to  the  suit.  - 

overruled  the  injunction  in  lost  striking  terms  and  held  t] 


I  1 )  831  Fed . 

(2  J  y  Jh.  D  351   (1878) 
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:.ds  cjuld  the  property  of  a  sovereign  be  arrested  and  with-held 
tter  in  whose  possession  it  was,  if  the  sovereign  demanded  that  it 
be  released.   Indeed  ^ord  Justice   James  was  shocked  at  v/hat  he  considered, 
the  boldest  atte  pt  to  interfere  with  the  right  of  a  foreign  sovereign  to 
deal  with  his  public  property,  he  had  ever  heard  of.        rmore  he 
decided  that  a  foreign  ssrvereigi.  who,  for  the  puroose  of  obtaining  his 
property,  had  submitted  to  be  made  a  defendant  in  an  a£tio>.,  did  not  there- 
-by  lose  his  rights. 

-   ^e  two  cases  well  illustrate  the  difference  in  attitude  between 

the  E]  flish  and  ^l  erican  Ooxirts.  So   strong  however  is  the  present  American 

tendency  to  escape  from  the  extention  of  immunity  to  any  f  rther  clasaea 

of  subjects,  teat  it  is  the  opinion  of  the  writer  that  thc-  District  Court 

(1) 
for  the  Eastern  district  of  Pennsylvania  in  the  case  of  the  Luigi  was  led 

eby  to  announce  a  doctrine  which  by  the  weight  of  previous  decisions 

is  not  at  all  warranted. 

!  LUIGI   CRITICIZED. 

A  libel  suit  was  instituted  against  the  Luigi,  an  Italian  requisi- 
tioned vessel  and  in  personam  against  the  owners  for  breach  of  charter 
party.   Upon  the  formal  suggestion  of  the  Attorney  U    r    thai  the  ship 


(1)  2o0  red.  i-k.  493  (191o) 
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was  a  requisitioned  ship  and  engaged  in  busines  i  ircr  I  t  of 

Italy  in  carrying  a  cargo  devoted  to  public  uses,  the  vessel  was  released. 

rior  to  this  suggestion  the  owners,  through  the  master,  had  entered 

bond  for  the  release  of  the  vessel  for  the  benefit  of  the  Italian 

Government.  After  the  release  of  the  vessel,  the  court  refused  to  release 

the  bond  holding  that  the  further  action  of  the  c  >urt  c  aid  no  longer 

affect  the  rights  of  the  foreign  overnment,  but  private  rights  only. 

The  suit  from  then  on  was  between  private  individuals  and  the  rule  of 

comity  was  not  allowed  to  have  retroactive  effect  and  "be  applied  where 

the  necessity  for  its  abdication  no  longer  exists." 

(1) 
In  the  Jassy  the  owners  were  released  from  their  bond  which  had  been 

cure  the  shios  release  pending  the  formal  suggestion  of  the 

Government.  A  similar  procedure  was  adopted  in  the  riroadnayne.  it  is  true 

t  both  the  actions  were  in  rem  only,  and  the  bonds  were  released  on 

the  principle  that  the  aouearance  and  giving  bail  b;       ner  did  not 

change  the  character  of  the  action  from  one  in  r:m  to  one  in  personam. 

xhe  Circuit  3ourt  for  the  '.third  Circuit  in  the  Adriatic  released 
■  from  the  bond  given  for  the  release  of  the  vessel  prior  to  the 
formal  su  gestion  by  the  British  Ambassador  even  'hough  the  liebl  was 

■t  in  personam  against  the  owners  as  well  as  in  rem  agn'.nst  the 
It  is  submitted  that  the  ruling  on  the  release  of  the  owners  hor.d  in  the 
i.  case  is  inc  jrrect. 


( 1 )  1906  I .  270 
12)  1916  ... 
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10  KJCTION. 

The  jurisdiction  which  the  courts  of  one  country  nay  exercise 
over  the  private  merchant  vessels  of  another  is  primarily  a  question 
falling  within  the  field  of  international  law  and  comity,  but  the 
establishment  o-f  the  correct  rules  for  the  determination  of  jurisdic- 
tion, in  any  one  oase,  is  peculiarly  important  for  the  courts  of 
admiralty,  for  most  frequently  are  the  Federal  District  Courts  call- 
ed upon  to  determine  whether  they  have  jurisdiction  in  causes  affect- 
ing foreign  merchant  vessels  and  seamen.   Our  great  shipping  centers 
are  daily  crowded  rith  foreign  merchantmen,  manned  with  foreign 
crews,  and  flying  a  foreign  flag.   This  very  fact  immediately  sug- 
gests a  conflict  of  national  jurisdictions,  for,  is  it  to  be  suppos- 
ed that  the  right  to  fly  a  foreign  flag  carries  with  it  no  signifi- 
cance?  Does  this  flag  become  a  mere  ornament  at  the  ma3t  head  when 
the  ship  is  within  the  territorial  waters  of  a  foreign  nation? 

The  fundamental  principle  of  sovereignty  declares  that  the 
jurisdiction  of  every  independent  nation  is  absolute  and  exclusive 
and  that  it  extends  to  all  the  territorial  waters.   All  vessels  and 
individuals  within  these  limits  are  prima  facie  subject  to  the  ju- 
risdiction of  the  sovereign  state.   However,  in  the  course  of  inter- 
national relationship  and  commerce  each  nation  has  either  by  impli- 
cation, custom,  treaty,  or  comity  agreed  to  certain  exceptions  in 
favor  of  the  sovereignty  of  foreign  natJ  Mis. 

iaoh  exception  must  be  derived  from  the  actual  or  implied 

(1) 

consent  of  the  former.     Not  every  exception  made  by  a  country 

results  in  a  complete  denial  of  all  jurisdiction  over  the  matter  or 
(l)  The  Ixohange  7  branch.  116.    (^ 
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thing, for  '.Tore  this  ho  there  would  be  no  conflict.    In  the  large 

right     of   asserting 

number  of  cases  it  is  found  that  the  absolute  sovereignty  has  been 

A 

witheld  only  in  so  far  as  to  recognjz  e  a  concurrent  power  residing 
in  the  foreign  nations.   Thus  there  are  at  times  two  or  more  nation- 
al jurisdictions  which  ray  tafce  cogniz  ance  of  a  sLiit  and  the  actual 
assertion  of  this  right  is  frequently  a  natter  of  judicial  discre- 
tion to  be  determined  by  the  admiralty  judges. 

A  merchant  vessel  may  find  itself  in  one  of  three  situations. 
Either  it  is  In  a  port  or  territorial  waters  of  its  own  country;  on 
the  high  seas;  or  in  foreign  territorial  waters.   No  question  arises 
over  ships  in  the  first  category.   It  is  with  the  last  two  that  we 
must  deal.   But  before  entering  into  the  problems  of  jurisdiction 
and  legislation  over  foreign  private  vessels  it  i3  necessary  to  in- 
quire into  certain  opinions  which  have  been  advanced  as  to  the  inhe- 
rent character  of  ships  themselves  and  especially  what  is  Kno?m  as 
the  territoriality  of  ships. 

THE  TERRITORIALITY  0?  SHIPS. 


When  a  vessel  sails  from  its  home  shores  and  -asses  beyond 
the  three  mile  limit  it  is  then  floating  upon  waters  which  are  sub- 
ject to  the  jurisdiction  of  no  nation*   It  is  undoubtedly  natural 
for  the  country  to  continue  to  assert  jurisdiction  over  trie  ship  and 
matters  arising  on  board  while  upon  the  open  sea,   but  upon  what 
theoretical  ground  this  jurisdiction  exists  is  subject  to  considera- 
ble differs ce  of  opinion.    One  of  the  most  oommonly  asserted  doc- 
trines  is  that  the  vessels  of  a  nation  ire  to  be  regarded  as  floating 

(2) 
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portions  of  the  country  upon  which  they  depend.   Since  every  govern- 
ment is  always  interested  in  and  dependent  upon  Its  foreign  commerce 
to  a  greater  or  less  extent  and  usually  derives  a  large  portion  of 
Its  wealth  therefrom,  it  has  been  customary  for  all  maritime  nations 
to  extend  in  every  way  the  protection  of  their  laws  and  administra- 
tion to  the  vessels  flying  the  national  flag.    They  have  repeatedly 
viewed  with  disfavor  and  guarded  with  jealousy  against  any  loss  of 
jurisdiction  over  their  vessels  by  reason  of  the  assertion  of  exclu- 
sive jurisdiction  by  a  foreign  nation.   Whenever  controversies  have 
arisen  in  such  matters,  the  governments  complaining  have  found  it 
most  convenient  to  assert  this  doctrine  of  territoriality  and  indeed 
our  own  public  papers  contain  numerous  statements  of  it  in  varying 
forms .   ( 1 ) 

Mr.  Webster  has  probably  gone  as  far  as  any  American  states- 
man in  arguing  for  a  right  of  exemption  from  local  jurisdiction. 
In  his  correspondence  with  Lord  Ashburton  he  argued  that  slaves,  so 
long  as  they  remained  on  board  an  American  vessel  in  English  waters, 
did  not  fall  under  the  operation  of  English  law.   Thus  he  asserted 
the  general  rul«  to  be  in  favor  of  the  jurisdiction  of  the  state  to 
which  the  vessel  belonged;  any  deviation'-  from  this  general  princi- 
ple being  exceptions,  the  burden  >f  asserting  and  proving  them  must 
fall  upon  the  local  powers  where  they  seek  to  enforce  the  supremacy 
of  looal  laws.  (~  ). 

(1)  Mr.  Fvarts  to  Mr.  Welsh,  mln.  to  England,  Mo.  328,  July  11  ,  1379 
7or.  Rel.  1879, 435. 

(2)  Mr.  Webster,  Sec.  of  State  to  Lord  Ashburton.  Aug.  1,  1 
Webster's  WorKs  VI.  303, 3 06. 

(S) 
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And  again  (Aug.  ft,  1A42)  writing  to  the  same  pa'  son  with  reference 
to  impressment  he  s^.ys,  "Every  merchant  vessel  on  the  seas  is  right- 
fully considered  as  part  of  the  territory  of  the  country  to  which  it 
belongs.   The  entry  therefore  into  such  vessel,  being  neutral,  by  a 
belligerent,  is  an  act  of  force,  and  is  prima  facie  a  wrong,  a  tres- 
pass, which  car.  be  justified  only  when  done  for  some  purpose  allowed 
to  form  a  sufficient  jurisdiction  by  the  law  of  nations."   Such 
conclusions  are  not  without  some  authority  and  perhaps  precedent. 
Hall  In  his  vrorX  on  International  Law(l)  traces  the  doctrine  of  ter- 
ritoriality back  to  the  'Exposition  des  Motifs'  of  the  Prussion  Gov- 
ernment in  1752.   Courts  and  statesmen  adhering  to  the  theory  have 
pointed  to  Vattel.(S) 

Nevertheless,  the  modern  practice  of  nations  so  limits  this 
theory  that  it  will  not  alvays  stand  the  test  of  circumstances. 
The  extension  of  this  doctrine  to  its  logical  end  would  result  in  a 
denial  of  jurisdiction  in  all  cases  ore*  foreign  merchant  vessels. 
But  this  is  not  so,  for  such  skips  do  become  subject  to  local  juris- 
diction in  foreign  ports  in  a  great  number  of  ways  and  in  fact  their 
territoriality  there  is  denied,  as  will  be  seen.    The  theory  breaks 

•ror  if  a  merchant  vessel  is  nart  of  the  territory  of  her  state 
must  always  be  a  part  of  it.  -.3).    Hall  describes  the  fiction  as 
untenable. 

(1)  Hall,  International  Law,  1st.  Bd.  p.  ~J3. 

(2)  booK  I  ch.  19,  Sec.  ^16. 

(3)  Manning  276. 

(4) 
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••The  territoriality  of  a  vessel  is  a  metaphorical  conception; 
and  before  a  metaphor  can  be  employed  ay  an  operative  principle  of 
lav;,  it  must  be  proved  to  have  been  so  adopted  into  law  as  to  render 
its  U3e  necessary,  or  at  least  reasonable."  (X  ) 

The  Trench  courts  and  Trench  authorities,  although  recognis- 
ing the  fact  of  extra-territorial  riwhtsf  do  not  agcribe  the  privi- 
leges which  flov  from  it  to  S^  the  same  sources.    They  hold  to  the 
view  th«t  .uh  crew  or  a  merchant  ship  lying  in  a  foreign  port  is  un- 
liKe  a  collection  of  isolated  strangers  travelling  in  a  country; 
that  it  is  an  organized  body  of  men,  governed  internally  in  conformi- 
ty with  the  lawn  of  their  state,  enrolled  under  its  control,  and 
subordinated  to  an  officer  who  is  recognis  ed  by  the  public  authori- 
ty. (2)  In  the  navigation  of  the  ship,  the  crew  and  the  ship  are  in- 
separable, ani  the  business  engaged  in  by  the  two  affects  the  commer- 
cial interests  of  a  nation  as  a  whole.   Thus  it  is  clothed  with  a 
certain  national  atmosphere  which  still  surrounds  it  when  in"  the 
waters  of  another  state.    One  of  the  results  is  that  the  courts  have 
no  jurisdiction  over  civil  suits  between  foreigners,  except  in  cer- 
tain specif  ie  |      .  (3.  ) 

The  rule  is  stated  by  Wheaton  thus:  "It  i3  the  duty  as  well 
as  the  rip:ht  of  every  nation  to  administer  ."Justice  to  its  o*m  citi- 
zens;  but  there  is  no  uniform  and  constant  practice  of  nations, 

(1)  Hall  Int.  Law,  p.  ^09, 

(2)  Ortolan,  Piplomatie  de  la  mer,  pp.  22B-9, 

(5)  battel  Book  2,  3h.  8,   >  103,  Ed.  of  Pradier- Jodere , 

(5) 
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taxing  cogniz  ance  of  controversies,  between  foreigners.    It  nay  be 
assumed  or  declared,  at  the  discretion  of  each  state,  guided  by  ouch 
motives  as  nay  influence  its  judicial  policy? (1) 

Hershey  in  his  Essentials  of  international  Public  Law,  page 
2kJ2  commenting  upon  the  attitude  of  the  government  of  France  says, 
"This  so  called  'French  rule'  is,  however,  a  very  convenient  and  de- 
sirable practice  from  the  standpoint  of  commercial  interests,  and 
deserves  the  heartiest  commendation  and  support." 

The  Supreme  Court  of  the  United  States  ha3  adopted  a  quali- 
fied theory  of  territoriality.    It  is  usually  found  in  somewhat 
the  following  form,  "It  is  undoubtedly  true  that  for  3ome  purposes 
a  foreign  3hip  is  to  be  treated  as  foreicrn  territory."  (2) 
In  a  very  recent  oase  (3)  the  same  court  has  said  -"Equally  unallow- 
able is  the  contention  that  a  ship  of  American  registry  engaged  in 
foreign  commerce  is  a  part  of  the  territory  of  the  United  States  in 
such  a  sense  that  men  employed  on  it  can  be  said  to  be  laboring  "in 
the  United  States"  or  "performing  labor  in  this  country."   It  is  of 
course,  true  that  for  the  purposes  of  jurisdiction  a  ship,  even  on 
the  high  3eas,  is  often  said  to  be  a  part  of  the  territory  of  the 
nation  whose  flag  it  flies.    But  in  the  physical  sense  this  expres- 
sion is  obviously  figurative  and  to  expand  the  doctrine  to  the 

extent  of  treating  seamen  employed  on  such  a  ship  as  working  in  the 
country  of  its  registry  is  quite  impossible. " 

(1)  Wheat on,  Elements  of  International  Law,  Part  2,  oh.  2.  div. 

(2)  Patterson  v.  Bar*  Eudora  19  .  L76, 

(3)  3charrenburg  v.  Dollar  3S  Co.  ;j4f3  US  122. 

(6) 
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Moore  calls  the  doctrine  metaphorical  and  says  that  the  ju- 
risdiction of  the  nation  to  which  the  merchant  vessel  belongs  is 
quesi-territorial. (1 ). 

It  is  probable  for  a  lack  of  a  better  ani  more  exact  theory 
on  which  to  establish  the  jurisdictional  right  of  the  home  nation  to 
taKe  cogniz  ance  of  causes  arising  on  merchant  vessela,  that  our 
courts  for  some  purposes  treat  these  ships  as  if  they  were  parts  of 
the  territory  of  foreign  nations.    As  long  as  there  is  no  possible 
conflict  of  jurisdictions  the  strict  theory  of  territoriality,  al- 
though false,  is  harmless.   Indeed,  for  such  -natters  as  births  up- 
on the  high  seas,  it  very  conveniently  serves  its  purpose.   But  its 
failure  as  a  universal  doctrine  is  no  better  exposed  than  in  the  law 
and  practice  of  criminal  jurisdiction  over  Foreign  vessels. 

CRIMINAL  JURISDICTION  OV^P  FOFKIGN  VESSELS . 

One  of  the  three  great  classes  of  functions  of  the  District 
Courts  in  the  exercise  of  their  admiralty  jurisdiction,  is  to  sit  as 
a  Criminal  Court,  in  which  are  tried  ani  punished  those  maritime  of- 
fences of  which  the  acts  of  Congress  have  given  them  jurisdiction. 
The  power  of  the  Federal  Government  to  provide  for  the  punishment  of 
crimes  and  offences  committed  on  the  high  seas  or  in  any  waters  with- 
in the  admiralty  and  maritime  jurisdiction  of  the  United  States  is 
derived  from  the  clause  of  the  Constitution  granting  Juried  J  >tio 

to  the  Federal  Courts  in  admiralty  natters.   The  District  Court  has 

I 
jurisdiction  to  try  all  offences  thus  provided  for,  which  are  not  capital 

(1)  Moore,  Digest  of  Intern.  Low,  Vol.1,  >174  p.  930, 
(2)3enedict  Admiralty  4th  Ed.        J9. 

(7) 
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ON  THE  HIGH  SEAS. 

It  is  well  settled  that  neither  state  nor  federal  oriminal 
laws  of  the  United  States  will  extend  to  foreign  merchant  vessels 
on  the  high  seas.   By  this  is  meant  that  the  courts  have  never  con- 
strued a  criminal  law,  providing  for  the  punishment  of  crimes  oonmit- 
ted  on  the  high  seas,  to  apply  to  any  other  than  American  vessels. 

the  power 

However,  the  statement  that  Congress  possesses,^  o  go  further  and  to 
author Jz  e  the  punishment  of  parties  for  offenses  committed  on  the 
hio;h  seas  without  reference  to  their  nationality,  or  that  of  the 

vessel  on  which  the  same  are  committed,  if  they  shall  thereafter  be 

wide 
found  or  come  within  the  United  States  has  been  definitely  at  at wd  in 

United  States  v.  Lewis  (1)   (1888)  by  the  District  Court  of  Oregon. 
The  Court  based  its  authority  for  the  statement  on  the  opinion  of 
Chief  Justice  Marshall  in  United  States  vs.  Palmer  (2).        The  Court 
referred  probably  to  the  following  quotation, 

"The  question,  whether  this  act  extends  farther  than  to  Amer- 
ican citizens,  or  to  persons  on  board  American  vessels,  or  to  offences 
committed  against  citizens  of  the  Unitel.  States,  is  not  without  its 
difficulties.    The  Constitution  having  conferred  on  Congresrs  the 
poorer  of  defining  and  punishing  piracy,  there  can  be  no  doubt  of  the 
right  of  the  legislature  to  enact  laws  punishing  pirates,  although 
they  may  be  foreigners,  and  may  have  committed  no  particular  offence 
against  the  United  States.    The  only  question  is,  fcas  the  legisls- 
ture  enacted  3uch  a  law?   Do  the  words  of  the  act  authorize  the  courts 


(1)  36  Ted.  R.  440, 
(a)  3  wheaton,  630. 


(8) 
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of  the  union  to  inflict  its  penalties  or:  pen  i:  nhs 

•  United  States,  nor  sailii       their  flag,  nor  offending 
particularly  against  them  ?". 

it  must  be  remembered  that  this  opinion  vras  given  in  a  case 
Involving  <;r  of  Congress  to  punish  piracies  on  the  high  seas 
as  offene-  nst  the  law  of  nations.  1(  )  The  Supreme  Court 
would  not  construe  the  Act  in  quest  lor.  to  be  applicable  to  offences 
occurring  or.  the  high  seas  in  foreign  vessels.  Nor  would  the  Cir- 
cuit Court  in  United  States  v.  Kessler  (2)  construe  the  Act  of  :. 

it 
15th,  1820,  so  as  to  give, the  jurisdiction  to  try  and  punish  a  foreign- 
er for  an  offence  committed  or  sea  in  a  foreign  vessel.   "It  is  easy 
to  see  that  this  might  get  us  into  difficulties  with  other  nations, 
who  nay  not  choose  that  we  should  hang  their  subjects  by  the  mode  of 
trial  and  sentence  of  our  tribunals,  for  offences  on  board  their  ottt. 
ships  under  their  authority  and  protection,  -  -  -  -  Questions  and 
difficulties  of  this  sort  are  avoided  by  confining  our  cognizance  of 
offences  or.  t;.       «-as  to  our  own  ships,  leaving  Other  nations  to 
take  care  of  their  orn." 

Both  of  these  cases  do  acknowledge  the  power  as  one  whioh 
Congress  possesses  but  which  it  has  not  exercised. (3 ) 

(1)  Piracy  as  an  offence  is  justiceable  in  the  courts  of  any  country 

'  U.S.  v.  Holmes  5  wheat on  412 

(2)  l  Baldwin  15,  (1829) 

(3)  The  fifth  nee.  of  the  Act  of  Mar.  3,  1819  fin  force  for  one  year) 
did  provide  "That  if  any  person  or  persons  whate 

leas,  commit  ay,  as  defined  by  the  law  of  nations 

ant  ouch  offender,  or  offenders  shall,  afterwards  be~br ought  inTo,  or 
ted  States,        ~enier  or  offenders  shall  upon 
conviction  thereof,  before  the  circuit  court  or  t  »s  for 

the  district  into  whioh  he  or  they  may  be  brought,  or  U  whioh  he  or 
they  shall  be  found,  be  punished  with  deatJ  ■ 

(») 
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Whether  the  right  of  the  Federal  Government  to  punish  ^jjvi^»h  is  the 
Unit  of  this  possible  jurisdiction  or  whether  other  crimes  inherent- 

•  inst  the  lair  of  nations  and  not  againet  any      rticular 
state,  are  included  within  this  power  is  a  point  which  doeo  not  bear 
upon  the  present  discussion. 

However,  on  the  principle  that  the   legislative  and  judicial 
po-ors  of  a  state  extend  to  the  punishment  of  all  offences  against 
its  municipal  laws  by  its  subjects  or  cit jz  ens  wheresoever  committed, 
even  within  the  geographical  limits  of  another  nation,  it  is  compe- 
tent for  the  United  States  Courts  to  entertain  jurisdiction  over  a 
crime  committed  by  an  American  citjz  en  or  a  foreign  vessel  on  the 
high  seas.  (1)   in  most  instances  this  jurisdiction  will  not  be  in- 
sisted upon  especially  where  the  law  governing  the  locus  of  the  crime 
is  in  conflict.    But  Mr.  Bayard  as  Secretary  of  State  has  said  that 
the  right  to  insist  upon  it,  "is  a  matter  in  which  no  other  nation 
the  right  to  interfere. » (2 ) 

In  an  opinion  of  Mr.  Justice  Story  in  United  States  v.  Davia 
it  is  apparently  assumed  that  Congress  has  power  to  provide  for  the 
punishment  of  the  crime  of  manslaughter  committed  by  an  American  on 
a  foreign  vessel  in  the  harbor  of  the  country  of  that  vessel  alt:. 
the  loci.  \  the  effeot  that  the  Act  of  1790  ch.  36 

not  extend  to  such  an  offence. 

(1)  Bishop  Orirain  3  Law,  B*.  11  ohap.  VI  >  117;  Moore  Digest  Int. 

Law,  Vol.  1,  p.  933. 

(2)  To  Mr.  Cannery,  charge'  at  I,'.ex .  -,     .  1,  1887.   Vnr  Bel.  1887,754, 
(3)2  Sumner  432,  (1R37) 

(10) 
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try  State  claims  to  exercise  jurisdiction  over  its  own  mer- 
v  vessels  wherever  they  are,  and  even  when  they  are  in  the  waters 
o-f  another  State.  (1)  Thus  a  crime  committed  on  a  foreign  merchant- 
man in  a  port  of  the  United  States  or  in  the  territorial  waters  there  - 

of  is  properly  cognizable  in  the  courts  of  that  foreign  country. 
The  United  States  has  asserted  and  exercised  thi3  right  against  the 
Dominion  of  Canada  in  the  case  of  United  States  v.  podgers  (2)  in 
which  the  District  Court  was  held  to  have  jurisdiction  of  an  assault 

taking  place  on  an  american  vessel  in  the  Detroit  River  within  the 

also 
territorial  limits  of  Canada.   The  British  Admiralty  Courts  have  al- 

assumed  jurisdiction  in  similar  cases. (3) 

Of  primary  interest U.s,,  however^  the  jurisdiction  which  the 
Federal  Courts  have  over  crimes  occurring  on  a  foreign  vessel  and  by 
foreigners,  while  the  ship  is  in  a  port  of  the  United  States.   (It 
must  be  remembered  that  the  actual  jurisdiction  of  the  Federal  Courts 
is  entirely  dependent  on  statute.    The  amount  of  possible  jurisdic- 
tion they  may  be  invested  with  by  Congress  in  cases  involving  foreign- 
ers and  foreign  ships  is  largely  governed  by  principles  of  interna- 
tional law.  )   In  the  absence  of  any  treaty  or  convention,  the  United 
States  has  absolute  jurisdiction  over  all  such  crimes;    When  a  foreign 
vessel  enters  a  port  of  this  country  it  mast  obey  the  laws,  and  as 
said  in  the  Exchange  the  persons  on  such  foreign  ships  "owe  temporary 

(1)  v.'heaton,  International  Law,  4th  ed.  p.  168, 

(2)  150  U.S.  249  cf.  also  the  case  Of  U.S.  v.  Benn^f. 
r?"ir  rirht  asserted  against  7ran.ce, 

(3)  "eg.  v.  Anderson  11  Cox  CC,  198. 

(11) 
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and  local  allegiance"  and  nre  amenable  to  the  jurisdiction. 

On  the  other  hand  by  convention  and  by  comity  it  has  come  to  be 
generally  understood  among  civiljz  ed  nations  that  all  matters  of  ;i:is- 
ci^  line  and  all  things  done  on  board  which  affect  only  the  vessel  or 
those  belonging  to  her,  and  do  not  involve  the  peace  or  dignity  of 
the  country,  or  the  tranquility  of  the  port, should  be  left  by  the  lo- 
cal government  to  be  dealt  with  by  the  authorities  of  the  nation  to 
which  the  vessel  belongs. 

Thus  foreign  vessels  in  port  are  at  the  same  tine  subject  to 
two  concurrent  systems  of  law,  one  of  which  may  in  part  have  been 
temporarily  surrendered.   But  the  right  to  resume  jurisdiction  never- 
theless exists  and  might  be  assumed  on  due  notice  being  given. 

The  Supreme  Court  in  the  WildenHus  case  (1)  held  that  a  fel- 
onious homicide  by  a  foreigner  or  a  foreign  vessel  in  port,  occurring 
entirely  below  decks  was  by  its  nature  an  offence  against  the  peace 
and  tranquility  of  the  port,  that  in  spite  of  a  convention  giving 
jurisdiction  of  differences  arising  on  Belgian  ships  between  offi- 
cers or  crew  while  at  sea  or  in  port  to  the  consular  agents  of  that 
country,  the  American  court  was  permitted  to  taXe  jurisdiction  and 
try  the  offenders.    Thus  the  discretion  of  the  court  as  to  whether 
an  offence  does  or  doer;  not  disturb  the  peace  and  tranquility  of  the 
port,  will  determine  the  jurisdiction.  (2) 

The  exemption  of  a  vessel  "can  never  be  construed  to  justify 

-  i)  I'm  t%s,  r  (lft&y,       — ' — ■  m 

(2)  In  the  cases  of  the  Sally  and  the  Newtor.(lPhiller.:ore '  s  Int.  Law 
3rd  ed.  4R4.  )  the  7rench  courts  held  in  their  judgments  suoh  crimes 

did  not  affect  the  peace  *  tranquility  of  the  port.  T.. 
did  not  affect  the  principle  involved.  9^  alno  the  °°Be   of  the  Tempest 
1859  in  the  Court  of  Cassation,  Trance. 

(12) 
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acts  of  hostility  committed  by  such  vessel,  her  officers  and  crew  in 
violation  of  the  law  of  nations,  against  the  security  of  the  State 
in  whose  ports  she  is  received,  or  to  exclude  the  local  tribunal 
authorities  fro™  resorting  to  such  measures  of  self  defense  as  the 
security  of  the  State  may  require."  (1) 

The  question  as  to  whether  the  courts  have  jurisdiction  over 
crimes  committed  on  foreign  vessels  by  foreigners  at  the  tire  the 
ship  vrag  passing  through  the  territorial  waters  of  the  United  states 
on  a  voyage  to  another  country,  is  subject  to  a  considerable  differ- 
ence of  opinion.   The  attitude  of  the  International  Law  Association 
and  the  Institute  of  International  Law  is  that  there  is  a  right  of 
innocent  passage  within  the  three  mile  limit  and  that  crimes  commit- 
ted on  foreign  ships,  so  passing,  on  persons  or  things  or  board  are 
without  the  jurisdiction  of  the  neighboring  country,  unless  they  vio- 
late its  rights  or  laws.   And  HallecK  says  that  a  foreign  ship  pass- 
ing through  the  littoral  seas  "is  bound  to  respect  the  military  and 
police  regulations  adopted  by  the  state  for  the  safety  of  its  terri- 
tory -  -  -  -  The  vessel  in  other  respects  is  as  free  as  if  it  were 
or.  the  high  seas.  "(2)   Hall,  however,  takes  a  different  view.  He 
says  -"  There  is  no  reason  for  any  distinction  between  the  immunities 
of  a  ship  in  the  act  of  usin^  its  right  of  innocent  passage,  and  of 
a  ship  at  rent  in  the  harbours  of  the  state.  »(r.)  and  thai  I    Local 
state  must  be  held  to  preserve  its  territorial  jurisdiction  in  so  far 
as  it  Ohoosea  to  exercise  it,  over  the  passing  ships  and  those  on 

(1)  The  Carlo  Alberto.    of  also  Wheaton  Int.  Law,  4th  ed.  p.  1   . 

(2)  Int  rnational  Law,  HallecX,  3rd  ed.  vol.  1,  p.  1 

(3)  Hall,  International  Law,  p.  169-170. 

(IS) 
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board  as  fully  as  over  ships  and  persons  ir.  other  parts  of  It  a  ter- 
ritory. 

The  leading  case  on  this  point  is  that  of  the  Franconia  (1) 
in  which  the  majority  of  the  English  judges  held  that  the  Court  in 
the  absence  of  a  statute  did  not  have  jurisdiction  of  a  manslaughter 
committed  by  a  German  on  a  German  vessel  passing  within  three  miles 
of  the  shore  of  England.   Two  of  these  justices  held  that  Parlia- 
ment could  not,  on  principles  of  international  law,  apply  English 
criminal  law  to  such  a  case  arising  ir.  littoral  waters.   A  very 
strong  dissent  was  entered  on  the  ground  that  the  sea  within  three 
miles  of  the  coast  of  England  was  part  of  the  territory  of  England; 
that  the  English  criminal  law  extended  over  those  limits,  arid  the 
admiral  formerly  had,  and  the  Central  Criminal  Court  then  had,  juris- 
diction to  try  offenses  there  committed  although  on  board  foreign 
ships. 

The  only  American  case  which  seems  to  uphold  the  dissent  in 
the  Franconia  case  is  that  of  United  States  v.  Smiley  (2)  which  seems 
to  recognjz  e  the  criminal  jurisdiction  of  the  neighboring  country 
over  the  littoral  sea.  (3) 

Although  it  can  not  toe  said  that  any  established  principle  in 
International  Law  h»s  b^en  determined  upon  in  this  matter  it  is  prob- 
a  bly  true  that  the  great  weight  of  authority  is  against  the  inde- 
pendence of  private  merchantmen  in  transit  through  the  territorial 
waters  of  another  state. 

(1)  Regina  v.  Keyn  2  L.R.  Exchequer  Div.  (1876-7  p. 

(2)6  Sawyer  040, 

(3)  cf ."Jurisdiction  over  Foreign  ships. ■  Mich.  Law.  Rev.  Vol. 2,  347 


(14) 
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withsut  risk  of  overemphasis,  the  general  rule  can  be  here 
again  restated.   The  jurisdiction  of  admiralty  courts  over  foreign 
merchant  vessels  in  territorial  waters  is  complete  (l)  and  for  the 
adjudication  of  questions,  no  foreign  power  can  of  right  institute, 
or  erect,  any  co-art  of  judicature  of  any  kind,  within  the  jurisdic- 
tion of  the  United  States  except  such  as  may  be  warranted  by  and  are 
in  pursuance  of  treaties.   This  was  announced  by  the  Supreme  Court 
in  the  case  of  Glass  v.  The  Betsy  (2)  and  it  was  definitely  3tated 
Uiat  the  admiralty  jurisdiction  which  had  been  exercised  in  the  Unit- 
ed States  by  the  Consuls  Cf  France  in  matters  affecting  the  internal 
order  and  discipline  on  French  vessels,  not  being  based  on  a  treaty, 
was  unwarranted  and  not  of  right. 

Although  the  United  States  has  the  power  to  regulate  and  de- 
cide disputes  between  the  crew  and  master  and  officers  on  a  foreign 
ship  while  within  the  jurisdiction  of  the  United  States,  it  will  in 
the  absence  of  a  Federal  Statute  and  treaty  stipulations,  usually  re- 
frain from  doing  so.   It  thus  adopts  the  French  rule  and  declines 
to  exercise  jurisdictio  n  over  foreign  merchant  vessels  in  its  har- 
bours to  this  extent. 

(1)  The  Howard  1R  Howard  231.  The  Kxchange  7  cranch  116;  Benedict  Ad- 
miralty p. 151;  Moore  Digest  cf  int.  J, aw.  Vol. 2,  p. 272, 

(2)  3  Dallas  6  (1794)   (In  Kills  v.  Mitchell  (1874)  the  Supreme  Court 
of  Hongkoncr  held  that  the  American  Consul  could  not  settle  a  dispute 
as  to  seamen's  wages  ir  the  absence  of  express  authority  under  treaty 

Scott  cases  234. 

(15) 


can  be  ma-le 
The  general  statement  that  out  courts,  in  the  absence  of  a  treaty  or 

Act  of  Congress,  are  not  bound  to  exercise  jurisdiction  over  a  suit, 

either  ^or  wages  or  for  an  assault  committed,  where  the  parties  are 

both  foreigners,  and  the  contract  was  made  in  a  foreign  country,  on 

the  tor^  committed  or  a  foreign  ship. 

But  the  courts  may,  in  their  discretion,  taXe  jurisdiction 
over  internal  questions,  even  where  there  is  no  federal  law  which  re- 
quires the  courts  to  take  jurisdiction,  and  where  there  is  no  treaty 
covering  the  case.   They  will  taXe  jurisdiction  where  it  is  manifest' 

ly  necessary  to  io  so  to  prevent  a  failure  of  justice  (1).   The 
Admiralty  courts  will  have  jurisdiction  over  such  siiits  between  fo- 
ei^ners,  if  the  subject  natter  of  the  controversy  is  of  a  maritime 
nature  (2).    In  such  cases  it  is  the  practice  of  the  District 
Courts  to  require  first  the  consent  of  the  Consul  or  consular  repre- 
sentative of  the  country  of  the  parties  to  the  suit.    But  the  Con- 
sul's consent  is  not  necessary  to  jurisdiction  for  if  the  court  poss- 

jiA.rtSclitt.loh 

esses  jurisdiction  at  all  it  must  have  originalAover  the  subject  mat- 
ter because  the  consent  of  a  foreign  consul  or  minister  never  could 
confer  jurisdiction  on  an  American  court  (3) 

The  rule  is  well  stated  by  Mr.  Justice  Crier,  in  Core  ale 3  v. 
Minor  (4)  "A  court  of  admiralty  has  jurisdiction  in  suits  "/or  wages, 
promoted  by  foreign  seamen  against  forej  r  vessels,  as  questions  of 

(1)  Henry,  Admiralty  Jurisdiction  and  Procedure  p.  96-97, 

(2)  Taylor  v.  Onrryl  k!0  Howard  583, 

(3)  cf  The  OolubchicK  1  w.  Fob.  143,  fw  the  sn»  ruit  ;«««  Eng***  C«rf. 

(4)  2  Wall.  Jr.  34.°..  353. 

( 16  ) 
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general  maritime  law.    But  the  exercise  of  such  jurisdiction  is  dis- 
.loiinnsiTv  '-1th  the  court,  and  to  be  permitted  or  withheld  according 
to  circumstances.   The  express  consent  «f  *•*»«  foreign  minister  or 
consul  is  not  essentially  necessary  to  found  such  jurisdiction. 
Nevertneles* .  the  exercise  of  it  is  rather  a  matter  ofcoraity  than  of 
duty   Whether  it  ought  ever  to  be  exercised  against  the  reiaonstrance 
of  the  representatives  of  such  foreign  nation,  we  need  not  inquire; 
as  77e  cannot  for  see  all  possible  cases,  and  that  question  is  not  be 
fore  us.   But  when  the  court  do«^  entertain  such  oases  without  the 
request  of  the  representative  of  the  government,  they  will  require 
the  libellants  to  exhibit  such  a  case  of  peculiar  hardship,  injustice 
or  injury,  liXely  to  be  suffered  without  such  interference,  as  would 
raise  the  presumption  of  a  request,  because  it  i3  in  fact  conferring 
a  favor  on  such  foreign  state."  (1) 

An  American  sailor  on  a  British  ship  at  the  termination  of 
the  voyage  ir  Boston,  and  after  his  discharge,  libeled  the  master  in 
personam  for  injury  from  imprisonment  in  a  foreign  jail.   The  master 
w?.r  a  British  subject,  although  domiciled  in  Boston.    The  British 
Consul  objected  to  the  jurisdiction  but  this  protest  was  overruled 
and  the  court  3aid  -"  The  voyage  was  ended  at  the  port.   The  libel- 
lant  is  a  native  of  the  United  States  and  here  has  his  home.   To 
require  hin  to  folio*  this  master  over  the  world,  until  he  car.  find 
him  in  a  British  port  would  practically  deprive  him  of  all  remedy. 

(1)  In  ex  Tjarte  Newman  14  Tall  152  (1871)  The  Supreme  Court 

that  the  foreign  or     Bhould  be  consulted  rrhere  it  is  practica- 
cable  but  that  "His  consent  however  is  not  a  condition  to  juris- 
diction, but  is  regarded  as  a  materia]  faot  to  aid  the  court  ii 
determining  the  question  of  discretioi       r  jurisdiction  In 
case  ought  or  ought  not  to  be  exercised." 

(IV) 


1  do  not  think  any  consideration  or  public  convenience  or  the  comity 
extended  by  the  Courts  of  Admiralty  of  one  country  to  those  of  another 
have  any  applicability  to  such  a  oase."  (1) 

So  also  torts  originating  within  the  waters  of  a  foreign  pow- 
er nay  be  the  subjects  of  a  suit  In  a  domestic  court.   A  British 
ship  was  damaged  by  the  negligence  of  a  New  York  corporation  while 
in  Colon.    The  Corporation  was  the  proprietor  of  piers  at  thi  place 
and  through  its  negligence  in  failing  to  remove  a  certain  sunken  ob- 
struction at  the  pier  the  vessel  was  sunk  and  a  large  part  of  the 
cargo  lost.    The  libel  was  subsequently  filed  in  the  District  Court 
for  the  southern  district  of  New  York.   The  question  of  jurisdiction 
war;  taken  to  the  Supreme  Court  which  held  -"  Had  both  parties  to  the 
libel  been  f oreigners ,  it  might  have  been  within  the  discretion  of 
the  Co-art  to  decline  jurisdiction  of  the  case  though  the  better  opin- 
ion is  that,  ever,   under  those  circumstances  the  court  will  take  cog- 
nizance of  torts  to  which  both  parties  are  foreigners,  at  leant  in 
the  absence  of  a  protest  from  a  foreign  consul. "(2) 

In  1868  a  Canadian  ship  wan  libeled  in  the  District  Co-art  in 
Baltimore  by  a  Canadian  for  damages  for  deviation  and  breach  of  con- 
tract of  affreightment.   The  place  of  shipping  and  the  place  of  con- 
signment were  foreign  ports,  and  the  whole  ground  of  libel  was  a  mat- 
ter which  occurred  on  the  high  3eas  and  ir  ".'ales.    The  Supreme  ?ourt 
finally  decided  that  since  the  English  Admiralty  courts  by  Act  of 
Parliament  would  have  had  jurisdiction  of  the  case,  the  jurisdiction 
of  the  American  court  could  be  established  and  it  would  here  administer 

(1)  Patch  v.  Marshall  l  Curtis  c.c.P.  452,(1803) 

(2)  Panama  ?.:  .  v.  Napier  Shipping  Co.  166  U.S.  ^80  (1897) 

(18) 


tiie  foreign  law.   Their  opinion  vtrb  that  where  a  lien  is  riven  by 
maritime  law  the  question  wan  not  one  of  jurisdiction  but  of  conity. 
"In  controversies  wholly  of  foreign  origin,  and  between  citizens  and 
subjects  of  the  sane  foreign  country,  the  admiralty  courts  of  the 
United  States  will  not,  in  general,  entertain  jurisdiction  to  enforce 
the  maritime  lien  or  privilege  in  favor  of  shipper  or  shipowner  in  a 
case  where  + he  libellant  would  not  be  entitled  to  such  a  remedy  in 
the  place  where  the  contract  was  made  or  where  the  cause  of  action 
set  forth  in  the  libel  accrued. "(1) 

THE  K77ECT  07  TREATY  STIPULATIONS  ON  JURISDICTION. 

As  a  general  rule  aliens  are  allowed  to  bring  suits  in  our  courts 
against  our  citizens  or  against  each  other,  where  the  subject  matter 
of  the  controversy  is  transitory  in  its  nature.   To  some  extent, 
however,  this  power  is  restricted  by  treaties  with  foreign  nations 
by  which  the  consuls  of  those  nations  respectively  are  empowered  ."bo 
have  exclusive  charge  of  the  internal  order  of  the  merchant  vessels 
o-r  their  nations,  and  to  alone  taXe  cognizance  of  any  differences 
which  nay  arise,  either  at  sea  or  in  port,  between  the  captains,  offi 

cers  and  crews,  without  exception,  particularly  in  reference  to  the 
adjustment  of  wages  and  the  execution  of  contracts. 

However  it  is  usually  provided  that  this  species  of  judgment  or 
arbitration  shall  not  deprive  the  contend!: tg  parties  of  the  right 
they  have  to  resort,  or.  their  return,  to  the  Judicial  authority  of 
their  country, 
(l)  The  Maggie  Hammond  9  wall  435. 

(19) 
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An  important  principle  affecting  cases  arising  under  these 
treaties  is,  that  when  a  seaman,  no  natter  what  his  nationality  :ay 
be,  duly  enrolls  himself  as  a  member  of  the  crew,  and  signs  the  arti- 
cles of  employment  on  the  vessel  he  becomes  for  the  time  being,  for 
all  purposes  of  consideration  by  the  tribunals  of  this  co\mtry  in  his 
relations  to  the  ship,  a  citiz  en  or  subject  of  the  nation  to  which 
the  vessel  belongs.   Thus  it  is  the  nationality  of  the  vessel  and 
not  of  the  crew  which  governs  in  taking  cognizance  of  the  cause,  and 
all  the  crew  are  treated  as  of  the  same  nationality  as  the  vessel. (1) 

4s  to  whether  the  treaties  divest  the  Admiralty  courts  of 
jurisdiction  over  internal  matters  and  leave  the  case  to  the  exclusive 
control  of  the  consular  authorities,  has  proved  a  question  of  consid- 
erable delicacy  for  the  courts.   As  was  said  by  Judge  Peters,  in  an 
early  case,  it  is  a  matter  of  "too  serious  import  to  be  rested  or.  in- 
dication alone."  (2)  In  Hx  parte  Newman  (3),  which  was  a  libel  by 
Prussian  sailors  against  a  Prussian  vessel  for  wages,  the  master  of 
the  ship  3et  up  the  Prussian  treaty  and  the  Consul  of  Prussia  pro- 
tested tlie  jurisdiction.    The  District  Court  assumed  jurisdiction 
but  was  reversed  by  the  Circuit  Court  of  Appeals  which  held  that  there 
wa3  no  jurisdiction  and  the  Supreme  Court  adhered  to  this  view. 

And  in  the  filwine  Kreplin  (4)  Judge  Woodruff,  in  a  libel  in 
rem  brought  by  seamen  against  a  Prussian  ves. el  for  wnges,  held  def- 
initely that  the  treaty  required  that  the  matter  be  left  in  the  hands^ 

(1)  Ross  v.  Vclntvre,  140  U.S.  435.  The  Ester  190  7ed  Rep.  ^19.  Henry 

i  alralty  Jurisdiction  and  Procedure  9a-90.  The  T  <>or.  XIII  8 
Prob.  niv.  121. 

(2)  The  St.  Oloff,2  Pet  Adm.  433, 
(3  )  14  Wall.  152  (1871), 

(4)9  Blatchford  43R  (1872) 

(20) 
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and  subject  to  the  determination, of  the  Consul.  In  the  Belgenland  (1 ) 
the  Supreme  Court  said  "if  any  treaty  stipulations  exist  between  the 
United  States  and  the  country  to  which  a  foreign  ship  belongs,  with 
regard  to  the  right  of  the  consul  of  that  country  to  adjudge  contro- 
versies arising  between  the  master  and  crew,  or  other  matters  occur- 
ring on  the  ship  exclusively  subject  to  the  foreign  law,  such  stipu- 
lations should  be  fairly  and  faithfully  observed." 

On  the  basis  of  the  last  named  case  the  District  Court  for 
the  Eastern  Distriot  of  South  Carolina  in  1911  refused  jurisdiction 
saying  "In  the  particular  case  before  this  Court  the  failure  by  the 
court  to  take  jurisdiction  may  work  great  hardship,  but  the  possibil- 
ity of  such  consequences  is  not  for  the  court  to  consider  if  it  be  a 
matter  of  treaty."  (2) 

JURISDICTION  IN  QUESTIONS  COMMUNIS  JURIS. 

Causes  of  salvage  and  bottomry  and  collision  are  lee  i<vl  to 
be  questions  of  the  jus  gentium  and  admiralty  courts  should  and  'lo 
exercise  jurisdiction  as  a  matter  of  comity.   A  libel  for  salvage 
services  rendered  a  French  ship  by  the  crew  of  a  Britisl- 
before  the  eminent  jurist  Marshall  in  1804.   The  services  had  been 
renderei  on  the  high  rseas  with  great  peril  to  the  salvors.   Whatever 
doubts  there  are  as  to  the  jurisdiction,  said  Marshall  "n^em  rati 
founded  on  the  idea,  that  upon  principles  of  general  policy,  thia 
court   ought  not  to  taXe  coo-niz  ance  of  a  case  entirely  between  foreign- 
ers, than  from  any  positive  incapacity  to  do  bo. 

(1)  114  U.S.  364  (1884) 

(2)  The  Est  fir  190  Fed.  Fep.  216,  228 . 

(21) 
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On  weighing  the  considerations  drawn  from  public  conveniences,  those 

in  favor  of  the  jurisdiction,  appear  much  to  overbalance  those  against, 

it,  and  it  in  the  opinion  of  this  court,  that,  whatever  doubts  may 

exist  in  a  case,  trhere  the  jurisdiction  may  be  objected  to,  there 

where 
oueht  to  be  nooe^the  parties  assent  to  it."  (1) 

Thus  even  in  such  cases  the  admiralty  courts  may  decline  to 
exercise  jurisdiction  yet  where  such  controversies  are  communis  juris 
that  is,  where  they  arise  under  the  common  law  of  nations,"  special 
grounds  should  app?  ar  to  induce  the  court  to  deny  its  aid  to  a  for- 
eign suitor  when  it  has  jurisdiction  of  the  ship  or  party  charged. 
The  existence  of  jurisdiction  in  all  such  cases  is  beyond  dispute; 
the  only  question  will  be,  whether  it  is  expedient  to  exercise  it."  (2) 

Mr.  Justice  Story  has  held  1n  the  Jerusalem  (3)  that  wherever 
a  maritime  lien  is  acquired  on  a  foreign  ship,  a  court  of  admiralty 
will  be  governed  by  the  principle  of  civil  law,  that  the  proper  forum. 
in  proceedings  in  rem  is  the  locus  rel  sitae.    "With  refers 
therefore,  to  what  may  be  deemed  the  public  law  of  Europe,  a  proceed- 
ing in  rem  may  well  be  maintained  in  our  courts  where  the  property 
of  a  foreigner  is  v.-ithin  our  jurisdiction. " 

"Salvage  is  a  question  jus  gentium,  and  materially  different 
from  the  question  of  a  mariner's  contract,  which  is  a  creature  o' 
particular  institutions  of  the  country.    There  might  be  good  re- 
therefore,  for  the  court  to  decline  to  interfere  in  such  cases,  and 
to  remit  them  to  their  own  domestic  forum,  but  this  i:;  a  general 

(1)  The  Rlaireau  2  crench  240  (1804) 

(2)  r arson's  Shipping  and  Admiralty  ,-o:. 
(3  )  2  Hall.  191. 
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clain  upon  the  general  ground  of  nuant\um  meruit,  to  be  governed  by 
a  sound  liscretion  acting  on  general  principles  and  1  can  see  no  res- 
son  why  one  country  should  be  afraid  to  trust  to  the  equity  of  the 
courts  of  another  on  such  a  question,  of  such  a  nature,  so  to  be  de- 
termined. (1) 

A  suit  arising  out  of  collision  falls  under  the  same  rule 
and  is  prima  facie  a  proper  subject  of  inquiry  in  any  court  of  admi- 
ralty which  first  obtains  jurisdiction.  (2  ) 

The  leading  American  case  is  that  of  the  Bel2enland(3 ). 
A  Norwegian  and  a  Belgian  ship  collided  on  the  high  seas  and  on  suit 
for  damages  the  jurisdiction  was  contested.   The  Supreme  Court  care- 
fully reviewed  all  the  circumstances  that  usually  render  it  Inexpe- 
dient to  taKe  jurisdiction  of  controversies  between  foreigners  in 
cases  not  arising  in  the  county  of  ~v..tj  forum.   It  then  adopted  and 

cited  two  opinions  of  Dr.  Lushington.   The  first  was  from  the  c, 

of  bfee  Johanr.  Friederich  (4)    "All  questions  of  oolllsion  are  ques- 
tions communis  juris ;  -  -  -  One  of  the  most  important  distinctions; 

ore 
therefore  respecting  cases  both  parties  are  foreigners  is,  whether 

the  case  be  communis  juj.is  or  not.  -  -  -  If  these  parties  must  wait 
until  the  vesr ^1  that  has  done  the  injury  returned  to  its  omi  country 
the  remedy  nic:ht  be  altogether  lost,  for  she  might  never  return,  and 
if  she  lid,  there  is  no  part  oi  u..-  -,-orld  to  which  they  might  not  be 
sent  for  their  redress."   The  second  quotation  is  from  the  .^ 
Id  (5)   "in  cases  of  collision,  it  has  boen  the  practice  of  this 

(1)  Sir  William  Scott  in  the  T    La  lch.  Fob.  ;      73, 

(2)  The  Attualita  238  Fed.K.  909  (1916) 

(3)  114  J.S.  S55  (1RR5) 

(4)  I.W.  Pot. 

(r> )  I  Swabey  430. 

(23) 
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country,  and  so  far  as  I  Know,  of  the  European  States  and  of  the 
United  States  of  America,  to  allow  a  party  alleging  grievance  by  a 
collision  to  proceed  in  rem  against  the  ship  wherever  found,  and  this 
practice,  it  is  manif est ,  is  most  conducive  to  justice,  because  in 
very  .rany  cases  a  remedy  in  personam  would  be  impracticable." 

The  Supreme  Court  therefore  sustained  the  jurisdiction  in  the 
principal  case  pointing  out  that  it  would  be  impossible  to  remit  the 
parties  to  a  home  forum,  for  since  they  '"ere  subjects  of  different 
powers,  no  such  tribunal  existed.   And  as  was  said  in  Bernhard  v. 
Greened)  the  only  forum,  "which  is  common  to  them  both  by  the  jus 
gentium  is  any  court  of  admiralty  within  the  reach  of  whose  process 
they  may  be  both  be  found."   Therefore  the  law  which  the  court  tax- 
ing jurisdiction  should  apply  was  the  general  maritime  law  as  under- 
stood and  administered  in  the  courts  of  the  country  where  the  3uit 
was  brought. 

THE  EXERCISE  OT  JUDICIAL  DISCRETION  JLN  CASES  BF'I  j  '    "I  IIG- 
T3  IN  THE  WORLD  WAR. 

The  whole  question  of  the  exercise  of  judicial  discretion  in 
taking  jurisdiction  of  suits  in  admiralty,  where  the  parties  to  the 
suit  were  belligerents  in  the  recent  War  was  before  the  Supre:ne  Court 
in  two  important  cases.   The  first  was  the  well  Known  case  of 
Appara(2)   Suit  was  brought  by  a  British  Company,  the  owners  of  the 
Appam  to  recover  possession  of  the  :ihip  and  cargo  which  was  at  that 
time  in  an  American  port,  having  been  captured  on  the  high  seas  and 
brought  here  by  a  German  raider.    The  Court  felt  that  the  neutrality 

(1)  3  Sawyer  230,,   335, 

(2)  243  U.S.  125,   156  (1917  ) 

(24) 
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of  the  'inited  States  had  been  violated  by  making  an  American  port  a 

itory  of  captured  vessels  with  a  view  to  Keeping  then  there  in  - 
definitely.   on  the  authority  of  Glass  v.  Betsy  and  the  Santissima 
Trinidad,  the  court  held  that  the  bants  of  jurisdiction         vio- 
lation of  neutrality  "and  the  Admiralty  courts  may  order  restitution 
for  a  violation  of  such  neutrality.   In  each  case  the  jurisdiction 
and  order  rests  upon  the  authority  of  the  courts  of  the  United  States 
to  m^Ke  restitution  to  private  owners  for  violations  of  neutrality 
where  the  offending  vessels  are  within  our  jurisdiction,  thus  vindi- 
cating our  rights  and  obligations  as  a  neutral  people." 

Prior  to  the  entry  of  the  United  States  lhnto  the  war  a  Brit- 
Jorporation  sued  an  Austrian  Corporation  in  personam  in  the  Dis- 
trict Court  for  the  Eastern  District  of  New  York.   Since  England 
and  Austria  were  at  war  against  each  other  at  that  time  the  trial 
court  In  exercising  its  discretion  refused  jurisdiction.   In  addition 
to  the  fact  that  both  parties  were  aliens,  the  cause  of  action  arose 
and  was  to  be  performed  abroad.    The  Circuit  Court  of  Appeals  af- 

•<d  this  opinion  but  by  the  time  that  the  appeal  rea         iu- 
prem-  Court  the  United  States  had  ieolared  war.   As,  in  admiralty, 
cases  are  tried  de  novo  an  appeal,  the  Supreme  Court  held  that  a  suit 
could  be  brought  in  our  courts  against  an  alien  enemy  and  that  juris- 
diction should  not  be  declared  as  an  act  off  discretion.   However 
owing  to  the  non- intercourse  laws,  the  further  prosecution  of  the 
'fcause  should  be  suspended  until  peace  was  signed.  (1) 


(l)  fatt*  ■.   Uhione  Auetriaoa  ^4R,  u.s.  9  (1918) 

(25) 
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__  SIATUTIJ  AFFECTING  FORK  ION  MEROHAMT  VESSELS  AND 
SEAMEN. 

Along  with  the  growth  of  maritime  commerce  there  has  been  a 

stea'y  development  in  the  laws  of  the  United  States  with  the  object 

of  improving  the  conditions  of  American  seamen  and  to  protect  them 

they 
from  a  large  number  of  injustices  which  had  formerly  been  subjected 

to.   The  usual  circumstances  surrounding  the  employment  and  discharge 
of  seaman  had  been  notoriously  bad.   The  regulations  respecting  the 
payment  of  wages  were  hars.hand  unjust  in  many  instances,  and  in  son 
sections  the  practice  of  shanghaiing  was  carried  on  openly.   The 
seaman's  contract  was  treated  as  an  exceptional  one  and  he  was  usual- 
ly force'.,  to  carry  it  out  and  very  stringent  laws  were  enacted  for 
the  capture  and  punishment  of  deserting  seamen.   After  the  passage 
of  the  first  acts  of  Congress  intended  to  better  these  conditions  it 
was  often  found  that  they  in  fact  resulted  in  a  discrimination  against 
American  seamen  so  that  in  many  instances  it  was  impossible  for  Amer- 
ican seamen  to  find  employment  because  the  masters  of  vessels  pre- 
ferred to  ship  foreim  seamen  for  their  crews  rather  than  comply 
the  requirements  of  the  federal  statutes  regulating  the  employment 

rage  contracts  of  American  seamen.   To  obviate  this  unfortunate 
result  and  to  put  the  foreign  seamen  on  the  same  basis  as  American 
seamen  several  of  these  so  called  Seamens  Acts  contained  clauses  raaXing 
the  stipulations  of  the  Act  applicable  as  well  to  foreign  vessels 
and  a         n  as  to  American  ships  and  seamen. 

Just  such  an  act  was  the  Seamen's  Act  of  December  21,  189 

(1)  30  Statutes,  755,763. 

(36) 
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which  a  vxl  g  other  things  provided  that  any  payment  of  trages  to  b 

In  advance  of  the  tine  when  he  had  actually  earned  the  same  was 
unlawful  and  that  the  person  paying  such  wages  wouli  be  deemed  guilty 
of  a  misdemeanor  with  punishment .   Furthermore  the  payment    iu 

a  would  not  absolve  the  vessel  or  the  master  from  full 
payment  of  wages  after  the  same  had  beef  actually  earned,  and  that 
this  advance  payment  could  not  be  set  up  as  a  defense  to  a  libel, 
suit,  or  action,  for  the  recovery  of  full  wages.    This  provision 
made  applicable  to  foreign  vessels  and  seamen. 

A  case  soon  arose  to  test  the  power  of  Congress  to  maXe  such 
legislation  applicable  to  foreign  vessels  and  crews.   Certain  seamen 
shipped  on  board  a  British  vessel  at  an  American  port,  and  the  ship 
paid  twenty  dollars,  with  the  consent  of  the  men,  on  account  of  each 
of  them  to  the  shipping  agent  through  whom  they  were  employed.   This 
advance  payment  was  not  contrary  to  the  laws  of  Great  Britian.   But 
later  these  men  libeled  the  ship  under  the  Act  of  1898  for  full  wages 
earned  contending  that  no  deduction  of  the  advance  payment  could  be 
made.   In  establishing  the  constitutionality  of  the  Act  and  the 
er  of  Congress  to  extend  it  to  foreign  vessels  and  seamen  the  Supreme 
Court  said  -  "The  implied  consent  of  this  govern  nent  to  leave  jurisdio- 
tion  over  the  internal  affairs  o^  foreign  merchant  vessels  in  our 
harbours  to  the  nations  to  which  those  vessels  belong  may  be  with- 

thia  implied  consent  may  be  wholly  iritl       1  may  be 
extended  upon  such  terras  and  conditions  as  the  gov.*        as  fit 
to  impose.   And  this  lep;islat j or.  as  plainly  as  words  oan  oaks  it, 
imposes  these  oonditions  upon  the  shipment  of  :--iilors  in  our 

(27) 
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area  that  they  are  applicable  to  foreign  as  well  as  to  domes- 
tic  vessels. "  (1 ) 

Thus  although  the  power  of  the  United  States  to  raaXe  such 
legislation  applicable  to  foreign  Bhipa  and  seamen  while  in  a  port 

he  United  states  is  acknowledged,  it  is  Interesting  to  note  that 
such  an  extension  of  statute  law  to  foreign  vessels  is  usually  accom- 
panied  by  a  protest  from  the  foreign  government.   Especially  have 

English  and  American  governments  exchanged  protests  on  the  occa- 
sions of  the  enactment  of  reciprocal  legislation  of  this  nature. 

The  British  Merchant  Shipping  Act  of  1876,  called  the  Plim- 
soll  Act  provided  against  the  overloading  and  improper  loading  of 
foreign  ships  in  the  United  Kingdo  \t   and  section  24  imposed  penalties 
on  foreign  ships  arriving  at  any  port  of  the  United  Kingdom  during 
the  winter  months,  carrying  a  decX  cargo  in  violation  of  the  act. 
The  protest  of  the  Department  of  state  was  to  the  effect  that  the 
right  to  iTopoee  penalties  on  the  master  or  o-,r.er  of  an  American  ves- 
sel, sailing  from  a  port  of  the  United  States  for  the  manner  in  which 
the  cargo  was  laden  or  stored,  was  of  30  doubtful  a  character  that, 
however  rise  or  beneficent  the  intent  of  the  act  might  be,  the  Gov- 
ernment of  the  United  States  "cannot  but  invite  the  attention  of  Her 
Majesty's  Government  particularly  thereto,  befor<  further  steps 
taX en  in  Great  Britian  to  enforce  obedience  to  the  law  ir  these  par- 
ticular cases,  and  before  any  steps  be  taken  toward  the  enforoem 
of  fines  in  these  or  similar  oases."  (2) 

(1)  Patterson  v.  RarX  Fudora ,  190  U.S.  169,  (1903) 

(2)  Mr.  Fish,  Sec  of  State,  to  Sir  T'dward  Thornton         n.  Feb. 

10,  1877,  of  Moore  Digest  Vol.  II  p. 

(28) 
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The  3ritish  Government  replied  sustaining  the  validity  of  such  ] 
islation  and  naked  this  government  to  yield  the  latter  in  the  inter- 
ests of  humanity*   Apparently  no  further  action  was  taken  by  the 
United  States. 

In  1900  the  Supreme  Court  held  that  section  1  of  the  Harter 
Act  (1)  which  prohibited  common  carriers  by  3er-..  from  contracting  to 
exempt  themselves  from  responsibility  for  loss  or  damage  arising  from 
negligence  in  the  proper  loading,  stowage,  custody,  care,  or  delive- 
ry of  property  from  or  between  ports  of  the  United  States  and  foreign 
ports,  would  include  a  British  vessel  transporting  merchandise  from 
Buenos  Ayres  to  New  York;  and  such  a  vessel  and  its  owner  were  lia- 
ble for  negligence  in  proper  loading  or  stowage  of  the  cargo,  not- 
withstanding that  a  stipulation  had  been  made  in  the  bill  of  lading 
that  the  ship  and  owner  would  be  exempt  from  liability  for  such  neg- 
ligence, and  that  the  contract  should  be  governed  by  the  law  of 
ship  '      ,  (2 ) 

And  in  the  Kensington (3  )  is  court  invalidated  a  contract 
embodying  exceptional  stipulations  relieving  a  steamship  company  fro:-. 
liability  in  regard  to  loss  and  injury  to  baggage.        tontraot 

entered  into  at  Antwerp,  Be]       ut  the  court  refused  to  re 
niz  e  it  and  declared  it  vol  i  by  a  rule  of  public  policy. 

The  Germanic  arriving  at  New  York  from  Liverpool,  ml" 
and  sank  at  its  pier  as  a  result  of  negligent  unloading.   She  was 

(1)  7ebruary  13,  1893c  105(27  stat.  445), 

(2)  Knott  v.  Botany  Mills  179   .  . 
(3  )  183  U.S.  263  (190k;) 
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libeled  for  loss  of  cargo.    Justice  Holmes  held»It  in  settled  by  re- 
peated deoislona  that  the  Hartep  Act  will  be        to  foreign  ves- 
sels in  suits  brought  in  the  United  States.   The  Scotland  105  u. 

hattahooche  173  U.S.  540.   The  claimant  sets  up  the  act  and 
relle       4- .   Under  the  cases  it  must  take  the  burdei 
benefits,  and  no  discussion  of  the  terms  of  the  bills  of  lading,  if 

might  lead  to  a  greater  limitation  of  liability,  is  necessary.  ••  ^  \ 

So  vigorous  T7as  the  protest  of  the  American  Government 

1  s 
against  a  lav:  of  Venezuela  providing  that  the  ship  papers  of  a  fo- 

reign  vessel  while  in  port  of  that  country  should  be  turned  over  to 

the  custody  of  a  Vena;  uelan  official,  that  the  government  of  that 

country  after  some  delay  deemed  it  best  to  repeal  the  Act. 

?he  American  Secretary  of  state,  Mr.  Frelinghuyean  stated  in 
his  protest  that  -"It  cannot  be  expected  that  the  United  States  will 
unreservedly  yield  to  the  authorities  of  a  foreign  state  a  measure  of 
control  over  our  vessels  in  their  ports  which  is  not  permitted  by  our 
own  law  to  be  exercised  by  our  own  offj  wn  ports,  over 

foreign  vee  els,  except  as  a  retaliatory  measure  in  the  absence  of 

reciprocity." "We  do  not  seek  to  take  from  Venezuela  a  recor 

n±2  ,  re  distrust  its  exercise;  we  si       ••  to  re- 

tain for  our  own  consuls  a  ri  -.  leem  pertains  tn  them  as  the 

representatives  of  our  national  sovereignty,  and  one  which  is  Ola 
reoognto  ed  as  .just  amon^  maritime  nations. "(2) 

lilar  protest  was  addressed  to  the  British 
rd  to  the  Canadian  Seaman's  Act  of  1876,  whioh  required  I 

[ajS!  Skeiintnuysi   See.      I   I    •      • 

No  190     .    ,     2.  Of  MOO  •       t 
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shipment  of  on  eigi  vessel  in  that  country  should  be 

before  a  Canadian  shipping-master.   a  larr  o  bates  pro- 

vided that  all  seanen  Bhipped  on  board  of  American  vessels  in  foreign 
ports  should  sign  articles  before  the  united  States  consular  officers 

Here  was  a  conflict  of  two    I     1  lavrs  and  jurisdictions. 
The  contention  of  the  state  Department  was,  that  it  was  "an  accepted 
doctr.        .'.f3  right  of  a  vessel  to  be  governed  in  respect  of  her 
internal  discipline  by  the  laws  and  regulations  of  her  own  country  is 
not  forfeited  by  her  entrance  into  a  port  of  a  foreign  country."  (1) 
The  ?•-;        i   niaent  acquiesced  in  the  American  request  and  stopped 
the  enforcement  of  the  Act  against  American  vessels,  but  in  doing  so 
the  British  government  pointed  out  that  it  had  no  doubt  as  to  the 
right  of  the  government  of  Canada  to  enforce  the  provisions  of  the 
Act,  the  object  of  -".ant  upon  the 

crimping  of  seamen  and  to  restrain  desertion. 

SEAMAN'S  AC T  OV    1   ■   . 

However  the  Sixty-third  Congress  was  not  apparently  impelled 
by  such  motives  of  reciprocity  as  were  evinced  in  the  actior.  of  the 
Canadian  Government.    On  March  4th,  1915,  a  nev;  Seaman's  Act  -vas 

ed.   It  was  entitled  an  Act  to  promote  the  welfare  of  American 
seamen  ir  the  American  marine  of  the  United  States,  to  abolish  arrest 
and  imprisonment  as  a  penalty  for  desertloi  •  'oga- 

tion  of  treaty  provisions  in  relation  thereto;  and  to  promote  saj'ety 
at  sea.  (Z  ) 

(1)  i  •       ,  sec.  of  state  to  Mr.  White,  oharge  at  London,  Mar.  1, 
1889,  ?or  Rel.  1889  447. 

(2)  U.S.Stat  at  "I^.rre  Vol.38,  Part  I,  Oh.  153  p.  1] 

(31) 
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Sections  4,  11,13  arH  14  wei*  ma  tn   forei--^  ves- 

sels.   Section  4  is  as  follows  -  "Kvery  seaman  on  a  vessel  of  the 
United  St     ihall  be  entitled  to  receive  on  demand  from  the  master 
of  the  vessel  to  which  he  belongs  one-half  part  of  ;h  wages  which  he 
shall  have  then  earned  at  every  port  where  such  vessel,  after  the 
voyage  has  1  load  or  deliver  cargo  before  the  voy- 

age is  ended  and  all  stipulations  in  the  contract  to  the  contrary 
shall  be  void:   Provided,  such  a  demand  shall  not  be  made  before  the 
expiration  nf ,  nor  oftener  than  once  in  five  days.   Any  failure  on 
art  of  the  master  to  comply  with  this  demand  shall  release  the 
seaman  from  his  contract  and  he  shall  be  entitled  to  full  payment  of 
wages  earned.   And  when  the  voyage  is  ended  every  such  seaman  shall 
be  entitled  to  the  remainder  of  the  -ages  which  shall  then  be  due  him 
as  provided  in  section  forty-five  hundred  and  twenty-nine  of  the  Re- 
vised Statutes:  Provided  further,  That  notwithstanding  any  release 
signed  by  any  seaman  under  section  forty-five  hundred  and  fifty-two  of 
the  Pevised  Statutes  any  court  having  jurisdiction  may  upon  good 
cause  shown  set  aside  exich  release  and  taXe  such  action  as  justice 
shall  require:  And  provided  further,  That  this  section  shall  apply  to 
seamen  on  foreign  vessels  while  in  harbors  of  the  United  States,  and 
the  courts  of  the  United  States  shall  be  open  to  such  seamen  for  its 
enforcement. . " 

iction  11  provides  -  "That  it  shall  be,  and  is  hereby,  mate 
unlawful  in  any  case  to  pay  any  seamen  wage       ••nee  of  the  time 
when  he  has  actually  ei  *?,  or  to  pay  such  advance  wages, 

or  to  maXe  any  order,  or  rote,  or  other  evidence  of  lnde 
therfor  to  nny  oti.er  person,  or  to  pay  any  person, 

(32) 
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of  seamen  when  payment  is  deducted  or  to  be  deducte 

wages.   Any  person  violating  any  of  the  foregoing  provisions  of  this 
Section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punishe  I  by  a  fine  of  not  leys  than  4i!5  nor  more  than  $100, 
and  may  also  be  imprisoned  for  a  period  of  not  exceeding  six  monl 
at  tlie  discretion  of  the  court.   The  payment  of  such  advance  wages 
or  allotment  shall  in  no  case  except  as  herein  provided  absolve  the 
vessel  or  the  master  or  the  owner  thereof  from  the  full  payment  of 
wages  after  the  same  shall  have  been  actually  earned,  and  shall  be  no 
lefense  to  a  libel  suit  or  action  for  the  recovery  of  8Uch  wages. 
If  any  person  shall  demand  or  receive,  either  directly  or  indirectly, 
from  any  seaman  or  other  person  seeking  employment,  as  seaman,  or 
from  any  person  or  his  behalf,  any  remuneration  whatever  for  provid- 
ing him  with  employment,  he  shall  for  every  such  offence  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  imprisoned  not  more  than  six 
months  or  fined  not  more  than  *500." 

■That  it  shall  be  lawful  for  any  seaman  to  stipulate  in  his 
shipping  agreement  for  an  allotment  of  any  portion  of  the  wages  he 
may  earn  to  his  grandparents,  parents,  wife,  sister  or  children. 

"That  no  allotment  shall  be  valid  unless  in  writing  and  sign- 
ed by  and  approved  by  the  shipping  oommiss loner.    It  shall  be  the 
duty  of  si        irjsiober  to  examine  such  allotment:;     U   parties 
to  them  and  enforce  compliant        ■•  law.   All  stipulations 
the  allotment  c       art  of  the  wages  of  a  seaman  during  his  ab  e 
which  are  made  at  the  ooxmoenoerasnt  of  the  voyage  shall  be  inserted  in 
the  agreement  and  shall  state  the  amounts  and  times  of  the  payments 

(33) 
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to  be  made  a:        ."sors  to  whom  the  payments  are  to  be  maie. 

"That  no  allotment  except  as  provided  for  in  this 
sha]  1  be  lawful.    Any  person  who  shall  falsely  claim  to  be  such  re- 
lation, as  above  described,  of  a  Bearoan  under  this  section  shall  for 
every  such  offense  be  punished  by  a  fine  not  exceeding  $550  or  im- 
prisonment not  exceeding  3ix  months,  at  the  discretion  of  the  court." 

M  That  this  section  shall  apply  as  well  to  foreign  vessels  while 
in  "raters  of  the  United  States,  as  to  vessels  of  the  United  States, 
and  any  master,  owner,  consignee,  or  agent  of  any  foreign  vessel 
has  violated  its  provisions  shall  be  liable  to  the  same  penalty  that 
the  master,  oympr,  or  agent  or  a  vessel  of  the  United  States  would 
be  for  similar  violation.'' 

"The  master,  owner,  consignee,  or  agent  of  any  vessel  of  the 
United  States,  or  of  any  foreign  vessel  seeking  clearance  from  a  port 
of  the  United  -States,  shall  present  hi3  shipping  articles  at  the  of- 
fice of  clearance,  and  no  clearance  shall  be  granted  any  such  vessel 
unless  the  provisions  of  this  section  have  been  complied  with.1' 

The  leading  cases  that  have  so  far  come  before  the  courts 
have  arisen  unier  the  enforcement  of  these  two  sections  of  the  Act. 
Three  very  important  questions  have  been  raised:-  1st.   Did  the  Act 
apply  to  advances  made  to  Beam:  :  on  foreign  ships  while  in  foreign 
•  :3  ?   2nd.   Did  it  apply  to  advances  made  by  an  Americ- 

•  'elgn  ---"ters  ?   3rd.   Did  the  Act  apply  t  of  foreign 

while 
3eamen  on  for-  in  a  port  of  the  Unit<-  as  to  ln- 

validate  a  contract  made  legally  abroad  ani  if  so  was  su2h  an  act 

withir.  the  power        'ess  and  co;.ntitux  ion" 

(34) 
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These  two  sections  repeatedly        ore  the  lower  Federal 
Courts  and  a  review  of  so^e  of  the  decision  liffer- 

enoe  of  opinion  were  current  as  to  what  the  intention  or  congress 
was  in  enacting  the  provisions  in  question.   At  the  tine  or  the  en- 
actment of  the  law  and  subsequently  it  was  the  understanding  of  n 
large  number  of  people  generally  that  this  attempt  of  Congress  "«b  a 
flagrant  and  intentional  piece  of "international  had  manners."   That 
it  involved  a  breach  of  principles  of  comity  and  that  it  was  a  delib- 
erate attempt  to  force  foreign  governments  to  raise  their  standards 
and  improve  the  condition  of  foreign  seamen  on  foreign  vessels  in  ac- 
cordance with  the  views  of  Congress  as  to  what  these  conditions  Bhould 
be.   In  fact  the  original  bill  was  often  attacked  on  these  very 
grounds  by  Congressmen  prior  to  its  passage,  and  great  apprehension 
Felt  by  these  members  that  most  serious  international  complica- 
tions would  arise  and  even  that  the  United  States  would  be  faced  with 
flat  refusals  on  the  part  of  foreign  governments  to  comply  with  the 
law;  or  that,  in  turn,  this  government  would  be  subjected  to  most 
stringent  retaliatory  legislation  in  foreign  countries,  so  that  the 
-ultimate  result  of  the  Seaman's  Act  would  be  anhindrance  to  American 

■ nd  anhardship  upon  the  seamen  themselves  for  whose  particu- 
lar benefit  the  Act  was  expressly  drawn.  (1) 

The  cse  of  the  Ixion(2)  led  the  District  Court  r.  tAn 

State  to  hold  in  a  libel  by  a  British  subject  against  a  British  ves- 
sel for  full  payment  of  w^ges  after  a  demand  the  payment  of  one-half 
earned  had  been  refused,  the t  as  it  was  apparently  the  intention 

(1)  cf  Congressional  Reoord,  Vol.  52  Part  5.   Representative  Humphrey 
of  Washington  p.  4644-4      enator  Root,  p.  4738-4740.  Senator 

(2)  237  Fed  Pep.  142  (1916  ) 

(35) 
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of  Congress  that  no  advancements  should  be  :\^r   to  Bailors  on  for< 
vessels  for  services  performed  within  the  ports  an  I  waters  within  the 
jurtsdictior  nf   the  United  States;  a  libel,  sho~in  g  that  a  s  ilor 
on  a  foreign  vessel  had  earned  wages  while  in  a  port  of  the  United 

is  and  that  demand  in  accordance  with  the  fourth  section  was  re- 
fusel,  would  constitute  <^ound  for  a  cause  of  actio?-,  altho 
British  master  of  the  vessel  had  already  paid  the  Teaman  more  than 
one-h»lf  of  the  wages  earned  luring  the  entire  voyage. 

In  the  Imberhorned  )  the  district  Court  of  the  S.D.  Alabama 

took  a  much  bolder  step.   Seamen  that  had  shipped  in  Scotland  or.  a 

Prussian  vessel  vere  there  paid  one-month's  pay  in  advance.   And  in 

a  suit  to  recover  one-half  the.  \  •  rned  on  arrival  in  a  port  of 

United  States,  it  was  held  that  the  court  could  not  deduct  from 

ned  the  amount  of  advances  made  to  them  whe:       hipped 
although  they  were  aliens,  serving  on  a  foreign  vessel,  and  the  ad- 
vances were  made  in  a  foreign  country,  where  such  advances  were  lawful 
and  customary.   District  Judsre  Frvin  here  felt  that  the  Seaman's  Act 
of  1915  so  amended  section  10  of  the  Dingley  Act  of  1884  (2)  that  it 
l^id  down  a  rule  which  was  binding  on  an  admiralty  court  in  passing 
upon  how  or.e-half  of  the  wages  of  a  seaman  was  to  be  calculated,  that 
even  th.-.ough  the  penalties  declare!  by  the  Act  could  not  be  applied 
to  or  enforced  against  the  vessel,  still  when  fj        >ne-half  of  %'u> 
seaman's  wages  that  had  been  earned  the  court  must  exclude  any  advan- 
ces whether  made  in  a  foreign  .jurisdiction  or  not. 


(1)  ^40  Fed.  Pep.  830  (1917 

(2)  Act  June  26,  1884  ch.  121  * 


(36) 
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A  similar  cane  had  prisen  under  the  Dingley  Act.    In  that 
case,  the  state  of  Maine  (1),  however,  the  judge  had  held  that  where 
advances  were  made  to  the  seamen  in  a  foreign  jurisdiction  in  order 
to  lnduoe  them  to  sign,  such  advance  ws  not  included  under  the  pro- 
hibitory clause  of  the  act,  and  hence  such  advance  n  Ld  be 
ieducted  from  the  one-half  of  the  wages  earned  by  the  seamen. 

It  vriii  be  remembered  that  the  case  of  Patterson  v.  the  BarK 
Eudora  (2)  in  which  the  Supreme  Court  allowed  fall  recovery  under  the 
Act  of  1898 ,  without  any  deduct -for  of  advance  payments,  only  applied 
to  advance  payments  to  seamen  shipped  or  a  foreign  vessel  in  an  Amer- 
ican port . 

In  the  Belgier  (3)  the  libelants  had  signed  "at  Havre,  France 
as  part  of  the  crew  of  the  British  ship  Belgier  and  had 
the  time  an  advance  of  one-half  a  month's  wages.   The  District  Court 
S.I).  New  YorX,  declared  that  the  advance  by  the  master  of  the  British 
ve33el  to  the  seamen  upon  the  signing  of  articles  in  a  foreign  port 
was  bindirg  and  must  be  credited  to  the  payments,  such  advance  bein- 
legal  under  the  British  law,  for  it  could  not  be  contemplated  that 

eaman's  Act  was  intended  to  apply  to  advances  made  upon  for* 
vessels  outside  the  United  States,  but  only  the  advances  made  while 
such  vessels  were  in  the  waters  of  the  United  States.   This  case 

>rted  the  Ixion  case  while  it  absolutely  oppose 

Lmberhorne  cane. 

(2)  190  U.S.  169, 
(3  )  246  Fed  R.  966. 

(37) 


155 


point 

One  further,  in  this  Belfier  decision  deserves  notice.    It 

was  prove!  that  some  of  the  libelants  through  F   .  'nee  had 

not  mads  their  demands  for  wages  in  rood  faith  and  that  in  fact  they 

had  intended  to  abandon  their  contract  of  shipment  under  a  concerted 

purpose.   Judge  Hand  thought  that  although  -  ••.hoi  - 

ished  remedies'  for  recapturing  deserters  and  allowed  a  seaman  to  re- 

lemand  for  one-half  wages  is  not  met,  and 

also  permitted  under  these  conditions  an  entire  release  from  his  con- 
it 
tract,  nevertheless  „di  i  not  entitle  deserters  to  recover  wages. 

And  i+.  would  ueen  for  this  case  that  it  is  not  necessary  that  an  ac- 

tual  desertion  shall  have  taKen  place;  that  w/uire  mala  fides  with  an 

it  A 

intent  to  desert  is  sufficient  to  bar  recovery. ;1) 

The  Circuit  Court  of  Appeals  for  the  Second  3irou  t  hai.  be- 
fore it  in  1918  the  cases  of  the  "'indrusti  and  the  Rhine  ('<&)       Two 
American  vessels  in  the  port  of  Buenos  Ayres  needed  orews  and  found 
it  impossible  to  get  them  except  by  agreeing  to  pay  a  month's  wk 
in  advance  because  the  "crimps"  there  had  such  control  of  seamen  that 
no  master  ooul  i  get  a  crew  except  by  applying  to  them  .   These  ad- 
vance payments  were  made  and  upon  arrival  at  New  York  suit  was  bra 
by  seamen  for  a  lonl      y  apiece;  as  for  so  much  wages  wrongfully 
withheld,  refusing  to  recocniz  e  the  charges  or  deductions.   The 
court  below  awarded  the  amount  olaira       these  decrees  were  revers- 
ed on  appeal  and  the  libels  dia 

(l)i.     en  often  stat<  ,A  ^R  of  tin        to 

encourage  the  desertion  of  seamen  fro 
hours  oj  Itatee  and  thereby  to  remc   jj  ie 

ica 

ful  whether  1  Btified  in  overri  tive 

intent  by  reading  "good  faith"  into  the  statu*.  ts  action 

is  no  doub*  salutary,  cf  Har.  Law.  R  vol.  31,  p.  1] 

(2)  250  Fed  Per,.  180 

(38) 
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"'he  argument  that  the  Act  of  1915  was  in  its  entirety  30  ob- 
viously remedial*  'that  by  it  the  statue  of  seame       ten  no  radical- 
ly changed,  and  the  rigidity  of  their  engagements  so  greatly  rel- 
that  it  must  have  been  intended  to  make  the  statute  e  -      ritorial- 
ly  operative  and  put  on  the  er^pioyers  of  seamen  the.         is  ras- 
cally Tray  of  doing  business,  over  which  the  country  had  no  direct 
risdiction,  was  not  concurred  in  by  the  Court.   And  it  held,  "The 
remedial  and  penal  portion  of  the  part  of  the  statute  under  considera * 

Sannoi  be  separated;  if  what  these  shipmasters  did  in  Buenos 
Ayres  r/as  not  lawful,  it  was  unlawful,  and  a  misdemeanor  was  committed 
If  it  be  possible  now  and  in  this  country  to  enact  a  law  maXi; 
crime  of  something  done  by  an  American  citlz  en  in  a  foreign  land 
(Rex  v.  Sawyer,  1  C  &  K  101)  every  and  the  strongest  presu:iption  is 
against  such  construction  (American,  etc  Co.  v.  United  Fruit  Co., 
213  U.S.  34V.  29  Sup.  Ct.  511,  53  L.  Ed.  826,  16  Ann.  Cas.  1047)." 

In  this  particular  case  it  is  acknowledged  that  a  law  may  not 
punish  as  a  crime  ^  act  lawfully  done  ir  a  fore        -.diction  and 
that,  as  ~as         r.ited  States  v.  Freeman  (1)  "Congress  did  not 
intend  to      'thing  so  obviously  futile  as  to  denounce  as  criminal 
an  act  wholly  done  in  a  foreign  country." 

But  it  would  se<  1  that  it  was  possible  to  separate  the  penal 
clause  from  the  act  and  enforce  the  statute  civilly  in  accordance 

'h»  language  or  the  Act  which  Beeroa  plainly  to  indicate  an  in- 
tention to  prohibit  adwnci  ents  by  every  American  vessel 
no  -tp"  *             y  be. 

(1)  239  U.S.  117, 

(39) 
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No  limit atior         is  made  in  the  Act  itself,  whioh  says,"  every 
seaman  on  a  vessel  of  the  United  states"  and  when  speaking  of  foreign 
vessels  says,  "while  in  harbours  of  the  United  states." 

The  Supreme  Court  has  certainly  extended  the  Karter  Act  in 
the  Kensington  (1)  case  so  as  to  maXe  unlawful  in  this  country  a  con- 
tract entered  into  abroad  and  which  was  territorially  lawful  there, 
and  a  civil  suit  was  maintained  in  this  country  upon  which  recovery 

dtted  in  spite  of  the  express  terms  of  the  foreign  contract. 

It  is  believed  that  the  act  of  the  masters  in  Buenos  Ayre3, 
characterjz  ed  as  "vile"  in  the  opinion  was  just  as  much  void  by  pub- 
lic policy  as  the  contract  of  limitation  of  liability  for  negligence 
that  was  entered  into  in  Antwerp,  Belgium  in  the  Kensington  case. 

That  the  same  attitude  is  taken  in  the  British  courts  is  ev- 
ident  in  the  case  of  Kaufman  v.  Person  (2)  where  a  contract,  :na':.. 
France,  and  valid  by  the  laws  of  France,  was  refused  enforcement  in 
an  English  Court  because  of  certain  duress  in  contravention  of  an  es- 
sential principle  of  justice  or  morality.  And  V'eBtlafce  in  Private 

Law  3rd.  ed.  #   215,  p.  260  says:-  ""'here  a  contract 
conflicts  with  what  are  deemed  in  England  to  be  essential  public  and 
moral  interests,  it  cannot  be  enforced  here,  notwithstanding  it  may 
:.ave  been  valid  by  its  proper  law.   The  plaintiff  in  sue:,  a  case 
encounters  that  reservation  in  favor  of  any  stringent  domestic  policy 
with  which  alone  any  maxima  Tor   giving  effect  to  foreign  laws  can  be 
receiv 


(1)  IP..7.  U.S.  2R3  (1902)   see  supra  -  page   146 

(2)  C.A.  1904  l.K.B.  591. 

(40) 
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ever,    the  opinion  of  the  writer   is  overrule 

Court   in    '  nt    y  ■■■<■>  of  Nelson  v.    I  .  Co.    (I) 

i3  the  •   case   co  rented  upon  above,   vrhere   advance 

were   made  by  an   American   vessel   in   Buenos   Ayres. 

•  j  irt    concedes  that   American  vessel  be   controlled  by    3 

gressional  legislation  as  to   contracts  made  in  foreign  ports  but  holds 

cases 
tiv  t    tie    Seaman's  Act  did  not   extend  to   such  of  American  vessels  in 

/\ 

foreign  harbors.   The  iiajority  opinion  (there  was  a  dissent  of  four 
Justic        that  the  presumption  against  the  possible  intent  of 
Congress  to  extend  the  act  to  a  case  like  this,  was  so  strong,  that 
it  could  not  be  set  aside  by  i  implication  but  would  necessitate  a  spe- 
cific requirement  made  in  the  Statute.   Emphasis  is  laid  upon  the 
criminal  aspect  of  the  legislation  as  arguing  against  any  such  intent 
by  Congress.   But  probably  the  chief  argument  was  tiiat  the  intent 

not 
could  be  imputed  to  Congrees  to  adopt  a  policy  of  declaring  ] 

foreign  contracts  legal  where  made.   The  opinion  of  the  court  is 
very  unsatisfactory  in  that  it  merely  makes  the  statement  that  "the 

general  consideration  as  to  the  interpretation  of  the  statut< 
which  controlled  in  the  decision  of  the  case  of  the  Talus  are  appli- 
cable here  and  need  not  be  repeated."   It  is  submitted  tl        ral- 
us  presents  an  entirely  different  proposition  as  wi3       >n  belovr. 
That       ;  ae  invoivv.  g  advance  "ages  paii  in  a  British  port  by  a 

British  vessel. 

In  addition  4       Hort  statement  quoted  above  Mr.  Justice  Pay 
dopiores  the  fact  that  only  by  ooraplianc  ooal  oust* 

tain:  - 

South   America::   ports.      He    t      I     1  iisoover 

in  pg -     -  this  Btatut*  Crt  Ar:lori 

(1)   .  .     .  (191R) 

(41) 
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n  shipping  at  the  great  disadvantage  of  tula  inability  to  obtain 
seamen  when  oompared  with  the  vessels  of  other  nations  which  are 
manned  by  complying  with  local  usage." 

A  point  urged  as  shoring  the  intent  of  Congress  to  limit  the 
Act  to  American  vessels  in  American  ports  is  the  wording  of  the  last 
sub-section  of  Section  11  which  denies  clearance  papers  to  vessels 
violating  its  terms.   This  undoubtedly  benrs  considerable  weight 
and  the  eminent  Justice  is  entitled  to  draw  his  inference  therefrom, 
yet  it  is  believed  that  this  provision  is  entirely  reconcilable  with 
an  intent  of  Congress  to  deal  with  advances  made  by  American  shi.  s 
in  foreign  harbors,  as  showing  only  a  furth? r  means  offered  to  en- 
force the  statute  here  in  the  United  States  where  direct  jurisdic- 
tion over  such  vessels  is  exercisable. 

out 
It  is  pointed  by  the  dissenting  Justices  that  the  question, 

where  or  under  what  circunstances  the  advances  were  made  are  not  fac- 
tors in  judgment.   "They  are  the  mere  accidents  of  the  situation 
and  if  they  reach  the  importance  and  have  the  embarrassment  depicted 
by  counsel,  the  appeal  must  be  made  to  Congress,  which  no  doubt  will 
promptly  correct  the  improvidence,  if  it  be  such,  of  its  legislation." 

Ho-.vever  it  is  not  necessary  to  continue  further,  whatever 
opinio:,  is  held  as  to  the  original  intent  of  the  Act,  the  fact  is, 
this  decision  no-.7  limits  Section  11  so  that  its  provisions  will  rot 
apply  to  advances  made  in  a  foreign  port  by  an  American  vessel. 

The    .       •  the  Phine  de        r.  Justice  Pay  de] 
v.inion  in  the  Talus  case  (1)  ■  raised         tion 


(1)  248  U.S..  185  (191R)  Sandberg  v.  Mel  - 
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whether  Section  11     applied  to  advances  made  by  a  for* 
in  a  foreign  port  .   upon  a  demand  for  one-hair  wages  by  seamen  of  a 
British  vessel  in  an  American  port,  the  master  deducted  certain  ad- 
vances made  to  the  men  at  Liverpool,  England.1"".  en  were 
signed.      :  *hese  \  deductions  resulted  in  a  libel.   The  first 
question  before  the  Supreme  Court  was  whether  con~res  intended  to 
make  invalid  the  contracts  of  foreign  seamen  so  far  as  advarc  e  pay- 
ment of  wages  is  concerned,  when  the  contract  and  payment  were  :aade 
in  a  foreign  country.   The  Court  was  unable  to  find  anything  indica- 
ting such  an  intention  and  held  that  the  extent  of        ication 
of  the  act  to  foreign  vessels  was  limited  by  the  very  wards  of  the 
statute  itself  which  provided  that  this  section  shall  apply  to  such 
vessels"  while  in  waters  of  the  United  States."   Emphasis  is  also 
put  on  the  criminal  provision  as  strengthening  the  presumption  that 
Congress  intended  to  deal  only  with  acts  committed  within  the  juris- 
diction of  the  United  States. 

It  would  seem  that  the  corrections  of  this  decision  is  clear- 
ly borne  out  by  the  w  rds  of  the  phrase  above  quoted,  although  in  the 
records  of  the  debate  in  the  Senate  over  the  bill  prior  to  it3  pas- 
sage there  is  evidence  that  It  war-  the  belief  of  some  Senators  that 
the  section  in  question  was  intended  to  apply  to  ouch  a  case  as  t 
Talus.   This  is  especially  seen  in  the  attack  ox  the  bill  by  Senator 
Root  (1)  in  which  he  says;-  "Unless  we  are  going  back  to  the  old  and 
barbarous  d^ys  In  which  the  ship  of  a  friendly  nation  coul-1  not  enter 

1  -   -other  nation  without  being  liable  to  seizure  and  oo 
cation,  the  principle  of  freedom  of  intercourse  amon^  civilized 
(1)  Congressional  Record  Vol.  52  Fart  ! 

(43) 
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denounces  any  attempt  liXe  this  to  prevent  -  for  that  Is  what  it 
amounts  to  -  the  ships  of  a  friendly  country  fro:a  entering  our  ports 
unless  they  rill  submit  to  our  laws  controlling  their  contracts  in 
their  own  hone.H 

The  court  said  it  had  examined  the  proceedings  in  Congress 
but  there  was  nothing  therein  entitled  to  consider  at        :-.  requir- 
ed a  different  interpretation  to  that  which  it  put  upon  the  act  in 
the  opinion.   The  same  four  Justices,  McKenna,  Holmes,  Brandeis  and 
ClarX  dissented  also  in  this  case.   Their  dissent  was  an  attempt  to 
show  that  the  limitations  put  on  the  section  by  the  majority  were  not 
warranted  in  view  of  the  broad  wording  of  section  4  and  the  first 
part  of  sectional  which  did  xxx.  not  only  express  the  particular  - 
tions  of  ship  and  seaman  but  expressed  the  insistent  policy  of  the 
United  States,  which  no  private  conventions,  no  matter  where  their 
locality  of  execution,  could  be  adduced  to  contravene. 

neither  opinion  doubts  the  power  of  Congress  to  legislate  to 
annul  such  foreign  contracts  as  a  condition  upon  which  foreign  ves- 
sels might  enter  the  ports  of  the  United  States.   That  Congress  has 
such  power  is  well  illustrated  by  the  very  recent  decision  of  March 
29,  1920  in  the  ca.se  of  Strathern  Steamship  3o.  v.  Dillon.  (1) 

it  case  Dillon,  a  British  subject,  shipped  at  Liverpool 
British  vessel.   The  shipping  articles  provided  t: 
should  be  fixed  and  were  ma       Die  at  the  end  of  the  voyage,  which 

ot  to  exceed  three  years.    Before  the  voyage  was  completed 
Dillon,  while  the  ship  was  in  an  American  port,         one-half  of 
eprned,  as  provided  und^r  the  American  Seaman's  Act,  ai 

(1)  lio.  3*23  October  t^rra  1919. 

(44) 
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upon        libeled  the  ship  for  the  full  amount  of  the  wages. 
His  partloular  contract,  entered  into  in  England,  had  provided  t. 
no  cash  should  be  advanced  abroad  or  liberty  granted  other  than  at 
the  pleasure  or  the  master,    his  was  a  valid  contract  for  the  pay- 
ment of  wages  under  the  laws  of  England. 

But  a  unanimous  court,  by  Mr.  Justice  Day,  held  that  section 
4  of  the  Act  w^.s  applicable  to  such  a  case  and  it  rendered  void  all 

contract  provinior.s  and  gave  to  foreign  searoen  the  right  to  re- 
cover notwithstanding  the  contr accural  obligations  to  the  contrary. 

It  is  difficult  to  draw  a  clear  dividing  line  between  these  recen 

cases  in  the  Supreme  Court.    In  this  last  c?se  a  valid  contract  by 

of  the  contract 
the  law  of  the  placetfr  and  entered  into  there  by  subjects  of  that  for- 
eign country  was  declared  void  and  of  no  effect  in  an  American  court. 
And  yet  it  is  believed  that  in  the  Rhine  and  the  Talus  oases  one  of 

lief   xoun&s  of  the  refusal  to  extend  the  Act  to  foreign  waters 
that  it  could  not  be  supposed  tlB  t  Congress  intended  to  invali- 
date forej       'acts,  valM        ie.   In  one  case,  a  contract 
madeln  England  to  pay  a  month's  advance  wages  was  upheld  while  in  this 
a  contract,  made  in  bh        lace,  not  to  pay       tntil  the 
f  the  voyage  was  declared  void.   In  each  case,  both  parties  to 
the  contract  were  British  subjects.    And  the  Court        -■-.  -  "But 
taxing  the  provisions  of  the  act  as  the  same  are  writte       hinK 
it  plain  that  it  manifests  the  purpose  of  Congress  to  place  American 
and  foreign  seamen  on  an  equ              "•  *f1  f^r  as  the  privi: 
i±a section  are  cor.'-           equal  opportunity  to  resort  tc 
court  •      tea  for  the  enforcement  or  the  act.  

(45) 
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flThether  consider  at  i  on  for  contractual  rights  under  engagements  1< 

•le  in  foreign  countries  would  suggest  a  different  course  Is  not 
our  province  to  Inquire.    it  is  sufficient  to  nay  that  Congress  has 
otherwise  declared  by  the  positive  terms  of  this  enactment,  and  if  it 
had  authority  to  do  so,  the  law  is  enforceable  in  the  courts." 
The  authority  of  Congress  to  const itutonaly  enact  such  legislation 
is  sustained  by  the  weight  of  the  Kudora  case  which  has  been  quoted 
above.  (1 ) 

These  cases  have  involved  entirely  matters  of  interpretation 
of  the  Act.   And  the  probable  reason  and  ground  for  the  distinction 
dram  between  section  4  and  section  11,  is  that  the  first  gives  the 
foreign  seamen  a  right  or  privilege  while  the  foreign  vessel  is  in  a 
harbor  of  the  United  States;  the  second  prohibits  th         or  owner 
from  doing  a  certain  thing  while  the  vessel  is  in  an  American  port. 
A  right  or  privilege  given  by  our  law  is  enforceable  here  no  :natter 

is  done  in  a  foreign  jurisdiction  because  the  legislative  power 
hay  in  the  case  expressly  said  so.   While  in  the  secon i  case  the 
territory  in  which  the  act  is  to  be.  regarded  as  unlawful,  is  express- 
ly United  to  a  harbor  of  the  United  States,  and  no  exte:       L13  be 
irrpiied  in  the  absence  of  express  provisions.    In  other  words  the 
creation  >f  a  ri=rht  confers  much  broader  powers  of  jurisdiction 
court ,  'nclaration  of  what  shall  constitut 

ful  act.   The  forerunning  circunstar.ee.-. 

jn  Jurisdlotj  x  jiroumstancea 

the  control  of  the  court  if  the  claimant  sets  u] 
jurisdiction  of  the  court,  he  court 

source  a:        islature  which  ore 


(1 )  9-  144-145         ,  .R  . 
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Thii  ■  attitude    of   the   British  Court 

ry  Division  in  the  cane  of  in  re  Missouri  r 

a  shipping  contract  limiting  liability  was  void  by  the  I 

chusetts,  the  place  where  4.he  contract      ide,  but  since  it  was  val- 

partially 
id  by  English  law  and  the  contract  was  to  be  performed  in  Kngland 

and  the  right  was  s  -t  up  in  that  country,  the  contract  '7ns  enforced. 

The  cases  in  the  Admiralty  courts  of  the  United  states  which 
have  arisen  under  the  Seaman's  Act  have  so  far  had  to  do  with  the  en- 
forcements of  sections  4  and  11.    However  there  is  another  very  im- 
portant sectior.  which  applies  to  foreign  vessels.   Section  13,  al- 
though it  contains  no  express  provision  making  it  applicable  to  for- 

;n  ships  as  is  the  case  with  the  other  two  sections,  states  that 
no  vessel  of  one  hundred  tons  gross  and  upward  shall  be  permitted  to 

art  from  a  port  of  the  United  States  unless  it  has  complied  with 
the  requirements  therein  set  forth.    It  is  clear  that  this  section 
and  is  intended  to  include  foreign  vessel*.   The  Congressional 
Record  contains  numerous  references  to  this  and  direot  statements  by 
those  responsible  for  the  drafting  of  the  Act  that  Sectio-        •  be- 
yond American  ships  only  and  applies  to  all  fo       hips. (2) 
7U2        the  Department  of  Commerce  has  issued  Department  Circular 
Ho.  268,  dated  December  14,  1915  directing  and  inform!        store 
or  customs,  supervising  and  local  inspectors,       •  -s  that  the 
aectJI  •      apply  to  fori       els. 

[V    •  •  iffi^%£:  vol:  USa*  . 

of        on  and  Mr.  Alexander  page, 

sen  t  Sen.  Root  Sen. 

4804,  4806. 

(47) 
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Most  far  reaohing^are  the  provisions  of  the  section.   Indeed, 
they  constitute  in  f aot ,  the  boldest  attempt  evi  tion 

to  impose  burdens  on  the  ships  of  foreign  nations.    In  the  eyes  of 
critice,  the  United  states  has  stepped  far  beyond  the  bound:;  of  pro- 
priety and  international  good  faith.   We  tell  foreign  governments 
that  their  ships  shall  not  leave  our  ports  unlee       •  cent  of 
decX  crew  shall  be  of  a  rating  not  less  than  able  seamen.   The  age, 

hysical  requirements  and  the  particular  kind  of  sea  service  and 
maritime  experience  which  are  required  in  order  to  obtain  thi3  ratinr 
of  able  seamen  is  set  forth  in  detail.   Further  no  foreign  vessel  is 
to  be  permitted  to  depart  unless  she  has  on  board  a  crew  not  less 
than  seventy-five  per  cent  of  which,  in  each  department,  are  able  to 
understand  any  order  given  by  the  officers  of  such  vessel.   And  to 
cap  these  difficulties  which  beset  the  commercial  activities  of  for- 
eign vessels  in  our  ports, the  provision  is  made  that  the  collector. 
of  customs  may,  upon  his  ovm  motion,  ^nd  shall,  upon  t.   sworn  infor- 
mation of  any  reputable  citlz  en  of  the  United  St  atei  .         '  >rth 

tills  section  is  not  being  co:r       th,  cause  a  muster  of  the 
crew  of  the  vessel  to  be  made  to  determine  the  fact,  and  no  clearance 
will  be  given  to  a  vessel  failing  to  comply  w 

ot . 

This   svrorn   information   can  be  filed  at   any  time  up   to  within 
3i"  hours  of  the   ieparture  of  the  vessel. 

Such  then  are  the  stringent  requirements  of  this  section,   and 

■   aroused  Intel  countries.        No 

yet   arisen  urn  section.        This  absence  a  "'or. 

(40) 


166 


can  be  explained  by  the  faot  that  due  to  the  ex        of  the  vrar 

and  the  difficulty  of  obtaining  sufficient  cre.'3  to 

section  13,  along  with  many  other  provisions  have  apparently  'gone  by 

-oard'  because  of  the  impossibility  of  enforcing  the  sane  under 
the  circunstances.    Indeed  the  Department  of  Co'i^rce  believes  that 
up  to  the  present  tine  no  penalty  has  actually  been  ii.iposed  for  the 
violation  of  the  ruction.  (1) 

It  may  be  noted  that  there  is  one  salutary  consideration,  in 
that  the  Collectors  of  Customs  are  rot  legally  required  to  cause  an 
actual  muster  of  the  crew  of  any  vessel  to  determin--         the  crer 
complies  with  section  13,  unless  affidavit  is  made  by  a  reputable 
citizen  that  the  Section  is  beirg  violated.    This  gives  the  Collec- 
tors of  Customs  the  opportunity  to  shut  their  eyes  to  non-co  .ipliar.ce 
with  the  Act. 

By  Section  14,  foreign  vessels  leaving  portsof  the  United 
States  must  comply  with  all  the  rules  therein  prescribed  as  to  1U 
savjj  :   -  pliances,  their  equipment,  arrl  the  manning  of  th 
The  history  of  this  section  dates  back  to  the  Titanic  disaster  and  the 
subsequent  demand  for  adequ^t^  lavs  providing  standard  requi. 
of  life  savj     ;-lianoes.   By  reason  of  the  universal  belief  t 


• py  into  the  enforcement  of  the  section  in  the  port 

of  Baltirao   ....  .        learned  from  th.'        Loner 

ing  that  no  attempt  whatever  to  enforce  the  Act  h 
■,  an^th^t  foreign  vessels  are  given  clearance  certifi- 

cate of  their  respective  Consul 

■  is  is  in  rith  the  laws  of  the  fo       mntry  to 

re 
will  always  '      -  Bible,  and  regard:  '"t 

as  of  no  effect . 

(49) 
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vessels  everywhere  should  be  governed  by  strict        Buoh  natters, 
this  seotion  has  not  been  subjected  to  the  general  attacks  which 
Inst  the  proceeding  three  sections. 

Congress  well  realized  that  the  Act  was  a  step  bey. 

trpstv 
ever  before  beer,  attempted  and  first,  th        particular  rights 

would  be  affected  by  certain  provisions  of  the  Act,  and  second,  that 
questiorn  would  arise  In  regard  to  foreign  vessels .which,  while  not 
involving  legal  rights,  would  involve  international  comity  and  the  es- 
tablished customs  of  nations,  as  for  instance,  the  general  rule  of 
• y  under  which  American  courts  have  refused  to  take  jurisdiction 
in  certain  controversies  between  masters  and  seamen,    It  was  se^n 
that  important  national  considerations  would  arise  from  the  nullifi- 
cation of  contracts  made  outside  of  the  jurisdicti  on  of  the  United 
states,  and  from  the  attempt  to  compel  foreign  nations  to  conform  to 
the  ideas  of  this  country  in  matters  relating  to  the  equipmen 

the  treatment  and  qualifications  of  •seamen.  Therefore 
section  in  was  written  in:-  "That  in  the  judgment  of  Congress  arti- 
cles in  treaties  and  conventions  of  the  Unite  l  States,  in  so  far 

provide  for  the  arrest  and  imprisonment  of  officers  an: 
deserting  or  charged  with  desertion  from  merchant  vessels  of 
United  States  in  foreign  countries,  and  for  the  arrest  bu 
ment  of  o  m  1  -.e^men  deserting  or  ohi  rom 

merchant  vessels  of  forei  -.  nations  in  the  United  States  and  the  Ter- 
ritories and  possessions  thereof,  ■■ :  eration,  aid, 
protection  of  oompetent  le        cities  in  effect  1.  t  or 
imprisonment  ani  any  other  treaty  provision  In  conflict  with  the  pro- 

(50) 
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visions  o^  this  Act,  ought  to  be  terminated,  and  to  this  end  the 
President  be,  ani  he  1r  hereby,  requested  and  direoted,  within  nine- 
ty lays  after  the  passage  of  this  Act,  to  give  notice  to  the  several 
Governments,  respectively,  that  so  much  as  herein  before  described 

Jh  treaties  will  terminate  on  the  expiration  of  such  periods 
after  notices  have  been  given  as  may  be  required  in  such  treaties 
and  conventions."  (1) 

A  great  many  treaties  were  thus  affected  by  the  Act  an 
most  of  them  did  n_.Ot  contain  any  provision  permitting  a  partial  ab- 
rogation such  as  was  contemplated  by  section  16  the  State  Department 

'aced  with  a  difficult  task  in  adjusting  these  treaties  to  the 
law     assert  by  Congress. 

As  yet  the  Act  ha3  given  rise  to  no  serious  international 
complications,  probably  due  to  the  fact  that  it  is  generally  not  being 

enforced,  but  with  the  readjustments  consequent  upon  peace  it  is  to 
be  expected  th  it  the  various  foreign  governments  will  possess  more 

rtunity  to  inquire  into  the  law,  which  in  all  likelihood  escap- 
ed their  particular  notice  during  the  time  of  the  enactment  while 
these  lending  powers  were  at  war  and  otherwise  engaged.   Should  the 
Federal  officials  themselves  adopt  a  policy  of  strict  enforcement, 
especially  of  section  IS,  no  one  onr.   doubt  but  that  very  strong  dip- 
lomatic presses  will  be  brought  by  the  foreign  governments  to  the 

(1)  Ac?  *         e  of  taking  effect,  section  18,  provides  I 

act  "'ill  i^egin  to  run  against  foreign  vea    i  1         is  after 
its  passage,  except  that  i  n  conflict  with  trea 

ties  or  conve:  I  taXe  effect  as  regar 

sxpiration  of       Lod  fixed 
rogation  provided  for  in  sect"'  >r  ]  . 

(51) 
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end  that  Congress  may  be  forced,  eit  i  >heer  weight  of  op- 

posit ion  or  through  corresponding  retaliatory  measures  against  Amer- 
ican ships,  to        some  of  the  provision  of  this  act  or  at  least 
leave  +:.>—i  unenforced. 
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